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GOING  PRIVATE  TRANSACTIONS  BY  PUB¬ 
LIC  COMPANIES  OR  THEIR  AFFILIATES 

Proposed  Rule  and  Schedule 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION;  Proposed  rule  and  schedule. 

SUMMARY:  The  Commission  proposes 
for  comment  a  new  rule  and  related 
schedule  relating  to  going  private  trans¬ 
actions  by  public  companies  or  their 
affiliates.  If  adopted,  these  proposals 
would  provide  definitions,  specific  dis¬ 
closure  and  dissemination  requirements, 
substantive  regulatory  protections  and 
particular  antifraud  provisions  with  re¬ 
spect  to  going  private  transactions.  These 
proposals  are  necessary  and  appropriate 
in  the  public  interest  and  for  the  protec¬ 
tion  of  investors  because  of  the  con¬ 
tinued  occurrence  of  going  private  trans¬ 
actions,  the  varity  of  methods  employed 
in  such  transactions,  and  the  possible 
deleterious  effects  to  investors  and  their 
confidence  in  securities  markets  which 
such  transactions  pose  when  they  are  not 
regulated.  The  proposals  are  being  pub¬ 
lished  for  comment  in  lieu  of  the  oral 
public  hearings  which  were  previously 
announced.  The  Commission  will  soon 
publish  for  comment  proposed  Rule  13e-4 
and  Schedule  13E-4  which,  if  adopted, 
will  provide  substantive  regulation  and 
disclosure  requirements  with  respect  to 
tender  and  exchange  offers  by  certain 
issuers  for  their  own  securities. 

DATE :  Comments  must  be  received  on  or 
before  January  31,  1978. 

ADDRESS:  Comments  should  be  sub¬ 
mitted  in  triplicate  to  George  A.  Fitzsim¬ 
mons,  Secretary,  Securities  and  Ex¬ 
change  Commission,  500  North  Capitol 
Street,  Washington,  D.C.  20549.  Com¬ 
ment  letters  should  refer  to  File  No. 
S7-729.  All  comments  received  will  be 
available  for  public  inspection  and  copy¬ 
ing  in  the  Commission’s  Public  Refer¬ 
ence  Room,  1100  L  Street  NW.,  Washing¬ 
ton,  D.C,  20549. 

FOR  FUR’THER  INFORMATION  CON¬ 
TACT: 

John  Huber,  Office  of  Disclosure  Policy 
and  Proceedings,  Division  of  Corpora¬ 
tion  Finance,  Securities  and  Exchange 
Commission,  500  North  Capitol  Street, 
Washington,  D.C.  20549,  202-755-1750. 

SUPPLEMENTARY  INFORMATION: 
The  Securities  and  Exchange  Commis¬ 
sion  today  proposed  for  comment  a  new 
rule  and  related  schedule  pursuant  to 
Sections  17(a)  and  19  of  the  Securities 
Act  of  1933  (the  “Securities  Act”)  (15 
U.S.C.  77a  et  seq.,  as  amended  by  Pub.  L. 
No.  94-29  ( Jvme  24,  1975) )  and  Sections 
3(b),  10(b),  13(e),  14(a),  14(c)  14(e), 
and  23(a)  of  the  Securities  Exchange  Act 


of  1934  (the  “Exchange  Act”)  (15  U.S.C. 
78a  et  seq.,  as  amended  by  Pub.  L.  No. 
94-29  (June  4,  1975) )  with  respect  to  go¬ 
ing  private  transactions  by  public  com¬ 
panies  or  their  affiliates.  If  adopted,  these 
proposals  would  augment  and  implement 
the  present  statutory  provisions  by  pro¬ 
viding  definitions,  specific  disclosure  and 
dissemination  requirements,  substantive 
regulatory  protections  and  particular 
antifraud  provisions  with  respect  to  going 
private  transactions.' 

The  proposals  are  based  in  part  on  the 
file  in  the  Commission’s  Public  Fact- 
Finding  Investigation  in  the  Matter  of 
Beneficial  Ownership,  Takeovers  and  Ac¬ 
quisitions  by  Foreign  and  Domestic  Per¬ 
sons  (the  “Tender  Offer  Hearings”) the 
Commission’s  release  announcing  a  Pub¬ 
lic  Fact-Finding  Investigation  and  Rule- 
making  Proceeding  in  the  Matter  of 
“Going  Private”  Transactions  by  Public 
Companies  or  Their  Affiliates  (the  “1975 
Release”),’  the  written  comments  re¬ 
ceived  by  the  Commission  in  response  to 
the  1975  Release  *  and  the  Commission’s 
experience.  In  light  of  the  need  for  rule- 
making,  the  file  which  has  been  estab¬ 
lished  and  the  Commission’s  experience, 
the  prop>osals  are  being  published  for 
comment  in  lieu  of  the  oral  public  hear¬ 
ings  which  were  previously  announced.® 

Generally,  the  apphcation  of  the  pro¬ 
posals  would  depend  on  whether  the 
transaction  or  series  of  transactions  in¬ 
volves  a  Rule  13e-3  117  CFR  240.13e-3] 
transaction,  as  defined  117  CFR  240.130- 
3(a)  (4)  ].  The  elements  of  this  definition 
are  the  identity  of  the  person  proposing 
to  engage  in  the  transaction,  the  type  of 
transaction  and  the  reasonable  likeli¬ 
hood  or  purpose  that  the  transaction  will 
produce  certain  effects.  If  a  Rule  13e-3 
transaction  is  involved,  the  application 
of  particular  provisions  of  the  rulemak¬ 
ing  proposals  will  generally  depend  on 
the  status  under  the  Exchange  Act  of  the 
issuer  or  the  class  of  equity  securities  of 
the  issuer,  A  Rule  13e-3  transaction  by 
an  issuer  required  to  file  periodic  reports 
pursuant  to  Section  15(d)  of  the  Ex¬ 
change  Act  (a  “Section  15(d)  issuer”)  or 
by  an  affiliate  of  such  issuer  for  equity 
securities  of  such  issuer  would  be  subject 
only  to  the  filing,  disclosure  and  dissemi¬ 
nation  requirements  of  the  proposals.  A 
Rule  13e-3  transaction  by  an  issuer  with 
a  class  of  equity  securities  registered 


'  The  Commission  Is  also  publishing  for 
comment  proposed  Rule  13e-4  and  related 
Schedule  13E-4  which.  If  adopted,  would  pro¬ 
vide  substantive  regulation  and  disclosure  re¬ 
quirements  with  resepct  to  tender  and  ex¬ 
change  offers  by  certain  Issuers  for  their  own 
securities.  Since  these  tender  and  exchange 
offers  by  issuers  may  involve  going  private 
transactions,  attention  is  directed  to  the 
provisions  of  the  proposals. 

*  Securities  Act  Release  No.  5529  (Septem¬ 
ber  9,  1974)  (39  FR  33835)  as  amended  by 
Secxudtles  Act  Release  No.  5538  (November  6, 
1974)  (39  FR  41233). 

•  Swurltles  Act  Release  No.  5567  (F^brusur 
24,  1975)  (40  FR  7947). 

‘  Copies  of  these  comment  letters  are  avail¬ 
able  for  public  inspection  and  copying  at  the 
Commission’s  Public  Reference  Room  (File 
No.  4-178) . 

®  Securities  Act  Release  No.  5567  (February 
24,  1975)  (40  FR  7947). 


pursuant  to  Section  12  of  the  Exchange 
Act  (a  “Section  12  issuer”),  or  by  an 
affiliate  of  such  an  Issuer  would  be  sub¬ 
ject  to  particular  antifraud  provisions  as 
well  as  to  the  filing,  disclosure  and  dis¬ 
semination  requirements. 

’The  proposals  are  not  applicable  to 
presently  pending  going  private  trans¬ 
actions  or  to  going  private  transactions 
commenced  prior  to  the  actual  adoption 
and  efiectiveness  of  any  of  the  proposals 
contained  herein.  During  the  pendency 
of  this  rulemaking  proceeding,  the 
Commission’s  Staff  will  process  filings 
and  the  Commission  will  institute  en¬ 
forcement  proceedings  where  it  deems 
them  appropriate. 

In  order  to  facilitate  the  public  com¬ 
ment  process,  this  release  contains: 
background  information  concerning  the 
need  for  ruleinaking  and  the  adminis¬ 
trative  development  of  the  proposals:  a 
discussion  of  statutory  provisions  in¬ 
cluding  legislative  history  and  judicial 
decisions;  a  synopsis  of  the  proposals; 
and  additional  requests  for  public  com¬ 
ments  with  regard  to  specific  items  of 
inquiry  as  well  as  general  views  relating 
to  going  private  transactions.  While  the 
synopsis  is  intended  to  assist  in  a  better 
understanding  of  the  proposals,  atten¬ 
tion  is  directed  to  the  proposals  them¬ 
selves  for  a  more  complete  understand¬ 
ing  of  the  proposals. 

I.  Background 
A.  NEED  for  rulemaking 

The  purchase  of  their  own  securities 
by  corporations  is  not  an  uncommon 
practice.®  However,  the  trend  of  corpora¬ 
tions  and  their  affiliates  in  repurchasing 
publicly  held  stock  during  the  depressed 
stock  market  of  1947  was  markedly  dif¬ 
ferent  from  earlier  purchase  programs. 

Although  a  number  of  explanations 
were  advanced  for  their  occurrence,’ 
these  transactions  had  a  common  effect, 
viz.  the  elimination  or  substantial  reduc¬ 
tion  of  the  public  equity  interest  result¬ 
ing  in  the  corporation  or  its  successor 
becoming  a  privately  held  firm.  In  a 
number  of  cases,  the  corporations  en¬ 
gaging  in  these  transactions,  which  be¬ 
came  known  as  going  private  transac- 


•  Purchase  programs  are  conducted  for  a 
variety  of  reasons,  other  than  "going  pri¬ 
vate”,  Including,  but  not  limited  to,  the 
funding  of  employee  pension  plans  and  stock 
option  agreements. 

^The  justifications  Include:  (1)  the  level 
of  the  stock  market  Iri  which  securities  are 
bought  for  a  fraction  of  their  former  prices 
with  many  at  prices  below  book  value;  (2)  a 
determination  by  management  that  public 
participation  had  failed  to  provide  the  antic¬ 
ipated  benefits;  (3)  cost  savings;  (4)  greater 
managerial  flexibility;  (5)  corporate  tax 
benefits;  (6)  the  Inappropriateness  of  being 
a  public  corporation:  (7)  termination  of  dis¬ 
closure  and  regulatory  requirements  under 
the  Exchange  Act;  and  (8)  benefits  to  re¬ 
maining  shareholders.  See,  e.g.,  Swanson,  The 
Elimination  of  Public  Shareholders;  Ooing 
Private,  7  Conn.  L.  Rev.  609,  613-626  (1975) 
and  Comment,  Federal  Regulation  of  the 
Ooing  Private  Phenomenon,  6  Cum-Sam  L. 
Rev.  141,  142-146  (1975).  Contra,  "SEC  v. 
Parklane  Hosiery  Co.  Inc.”  558  F.  2d  1083  (  2d 
Clr.  1977). 
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tions,  had  only  recently  offered  equity 
securities  to  the  public  for  the  first  time,* 
Many  of  these  public  offerings  had  in¬ 
volved  the  sale  of  equity  securities  by  the 
corporation  and/or  affiliates  of  the  cor¬ 
poration  at  prices  which  were  substan¬ 
tially  higher  than  the  market  prices  pre- 
"vailing  in  1975. 

Various  methods  have  been  employed 
by  corporations  and/or  their  affiliates  in 
going  private.  Among  the  more  common 
techniques  are :  mergers  *  pursuant  to  the 
long-form  merger’"  or  short-form 
merger  "  provisions  of  applicable  state 
law;  cash  tender  offers  or  exchange 
offers;'*  reverse  stock  splits;*®  and  a  sale 


During  the  period  from  1967  to  1972,  over 
3,000  companies  filed  registration  statements 
pursuant  to  the  Securities  Act  Indicating  in 
such  filings  that  It  was  their  first  major  pub¬ 
lic  financing.  Address  by  A.  R.  Sommer,  Jr., 
"Going  Private":  A  Lesson  in  Corporate  Re¬ 
sponsibility,  at  the  Notre  Dame  Law  School, 
November,  1974,  reprinted  In  CCH  Fed.  Sec. 
L.  Rep.  1:80,010,  p.  84,699  (1974). 

» The  use  of  the  merger  technique  requires 
the  existence  of  a  second  corporation  which 
either  pre-exists  or  Is  a  shell  corporation 
which  is  created  for  the  purpose  of  the  merg¬ 
er.  The  controlling  shareholders  may  place 
their  shares  of  the  Issuer  In  the  second  cor¬ 
poration  and  then  effect  a  merger  using 
either  cash,  debt  securities  or  a  combination 
as  consideration.  Under  this  method,  minor¬ 
ity  shareholders  have  ro  opportunity  to  ob¬ 
tain  an  equity  position  In  the  surviving  cor¬ 
poration.  Thus,  this  method  differs  from  the 
more  conventional  marger  which  combines 
two  operating  business  enterprises  and  in 
which  the  stockholders  of  each  respective  cor¬ 
poration  become,  the  owners  of  the  equity 
securities  of  the  surviving  corporation. 

'®  State  long-form  merger  statutes  typically 
require  the  approval  of  the  holders  of  a  spec¬ 
ified  percentage  of  the  outstanding  shares  of 
each  corporation.  However,  the  proponents 
of  the  transaction  may  already  control  the 
requisite  perecntage  and  the  minority  share¬ 
holder  is  left  with  appraisal  rights  and  other 
remedies  at  state  law. 

”  Under  short-term  merger  statutes  which 
are  In  effect  In  38  states  ("Green  v.  Santa 
Fe  Industries.  Inc.”  5E3  F.  2d  1283  (1973) 
rev’d  on  other  grounds.  97  S  Ct.  1292  ( 1977) ) , 
the  owners  of  a  large  percentage  of  the  out¬ 
standing  shares  cf  a  corporation  may  cause 
it  to  enter  into  a  merger  without  the  ap¬ 
proval  of  the  shareholders  of  such  corpo¬ 
ration  and  without  advance  notice  to  share¬ 
holders. 

Under  this  method,  a  tender  offer  may  be 
made  by  an  Issuer  or  an  affiliate  either  di¬ 
rectly  or  through  a  corporation  created  for 
the  purpose  of  making  the  offer.  While  cash 
is  a  common  form  of  consideration,  various 
types  of  debt  securities,  which  may  or  may 
not  trade  at  substantial  discounts  from  their 
principal  amount,  are  also  offered  in  ex¬ 
change  for  common  stock.  In  cash  tender 
offers,  the  source  of  funds  may  be  loans,  the 
personal  resources  of  the  affiliates  or  the  as¬ 
sets  of  the  issuer.  This  technique  provides 
the  fiexiblllty  of  allowing  the  bidder  to  ten¬ 
der  for  a  specified  number  of  shares  or  to 
direct  the  offer  to  certain  securityholders, 
such  as  securityholders  who  are  not  affiliates 
of  the  issuer.  While  the  decision  to  tender 
appears  to  be  a  voluntary  act  by  the  indi¬ 
vidual  Investor,  there  are  pressures  to  accept 
the  offer  because  if  enough  securityholders 
tender  their  shares,  non-tendering  security- 
holders  may  find  that  whatever  llouldlty  ex¬ 
isted  in  the  trading  market  for  the  issuer’s 
securities  has  been  severelv  undermined  or 
has  disappeared  entirely.  Moreover,  nonten- 


of  assets  followed  by  the  dissolution  of 
the  issuer."  Moreover,  going  private  may 
involve  a  series  of  inter-related  trans¬ 
actions.  For  example,  the  issuer  may 
make  a  cash  tender  offer  for  all  its  out¬ 
standing  equity  securities,  other  than 
those  held  by  certain  affiliates.  After  the 
termination  of  the  tender  offer,  any  re¬ 
maining  public  shareholders  may  be 
eliminated  by  a  reverse  stock  split.  Hav¬ 
ing  reduced  or  eliminated  the  public 
equity  ownership  in  the  issuer  by  use  of 
the  one  step  or  multiple  step  technique, 
the  going  private  transaction  is  con¬ 
cluded  by  delisting  the  securities  *®  which 
may  result  from  the  operation  of  the 
rules  of  the  securities  exchange  involved 
and/or  termination  of  the  issuer’s  obli¬ 
gation  to  file  periodic  reports  under  the 
Exchange  Act.’" 

Going  private  transactions  can  be 
detrimental  to  investors  and  the  public 
interest.  Since  the  timing  of  such  trans- 


derlng  securityholders  may  lose  the  pro¬ 
tections  of  the  Exchange  Act  If  the  Issuer 
becomes  eligible  for  and  seeks  termination 
of  registration  under  Section  12  or  If  the 
duty  of  the  Issuer  to  file  periodic  reports  un¬ 
der  Section  15(d)  is  suspended.  Appraisal 
rights  generally  are  not  available  under  state 
law  In  connection  with  tender  offers. 

”  When  a  corporation  engages  In  a  reverse 
stock  split  and  causes  a  number  of  shares  to 
be  combined  to  form  a  smaller  number  of 
shares,  many  state  statutes  permit  the  cor¬ 
poration  to  eliminate  fractional  interest  In 
a  share  by  cash  payment.  In  the  case  in  which 
the  controlling  shareholders’  interest  Is  sub¬ 
stantially  larger  than  that  of  the  minority, 
the  cordoration  may  reclassify  Its  shares  into 
fractions  small  enough  so  as  to  prevent  even 
the  largest  minority  shareholder  from  ob¬ 
taining  a  full  share.  While  a  shareholder  vote 
may  be  required  by  state  law  prior  to  the  use 
of  this  method,  the  controlling  shareholders 
may  have  sufficient  voting  power  to  make  this 
requirement  a  foramlllty.  Moreover,  ap¬ 
praisal  rights  may  not  be  available  to  share¬ 
holders  under  state  law. 

"  A  shareholder  vote  Is  almost  always  re¬ 
quired  prior  to  the  use  of  this  method.  How¬ 
ever,  the  controlling  shareholders  may  have 
sufficient  voting  power  to  make  such  a  vote 
a  formality.  Appraisal  rights  may  not  be 
available  to  shareholders  under  state  law. 

This  Involves  delisting  the  class  of  equity 
securities  from  a  national  securities  exchange 
and/or  causing  the  class  of  equity  securities 
which  Is  authorized  to  be  quoted  on  an  Inter¬ 
dealer  quotation  system  of  a  registered  na¬ 
tional  securities  association  to  cease  to  be 
so  authorized. 

An  issuer  Is  obligated  to  file  periodic  re¬ 
ports  under  the  Exchange  Act  if  the  Issuer: 
(1)  has  a  class  of  securities  listed  on  a  na¬ 
tional  securities  exchange  pursuant  to  Sec¬ 
tion  12(b)  of  the  Exchange  Act;  or  (11)  has  a 
class  of  equity  securities  held  of  record  by 
500  persons  and  has  at  least  $1,000,000  In 
assets  and  as  a  result  thereof  such  class  Is 
subject  to  Section  12(g)  of  the  Exchange 
Act:  or  (111)  has  made  a  registered  public 
offering  of  securities  under  the  Securities  Act 
and  securities  of  such  class  are  held  of  record 
by  300  or  more  shareholders  and  as  a  result 
the  Issuer  is  subject  to  Section  15(d)  of  the 
Exchange  Act.  An  Issuer  is  no  longer  obli¬ 
gated  to  file  periodic  reports  under  the  Ex¬ 
change  Act  If  It  delists  all  of  Its  securities 
and  Is  not  subject  to  Section  12 (el  of  the 
Exchange  Act  If  It  has  le=s  than  300  share¬ 
holders  of  record  and  complies  with  Section 
12fg)(4)  or  Section  L5(d),  of  the  Exchange 
Act  and  Rule  15-6  thereunder  [§  240.15d-61 . 


actions  is  within  the  control  of  the  is¬ 
suer  or  affiliate,  the  shareholder  who  is 
not  an  affiliate  is  faced  with  a  transac¬ 
tion  which  may  be  compared  to  a  private 
condemnation.”  The  issuer  or  affiliate 
may  choose  a  period  of  depressed  market 
prices  to  propose  the  transactions.  Thus, 
the  investor  is  faced  with  an  investment 
decision  which  hq  may  not  have  antici¬ 
pated  and  may  result  in  loss  to  him.  Al¬ 
though  several  types  of  going  private 
transactions  require  a  shareholder  vote, 
this  requirement  frequently  proves  to  be 
a  mere  formality  since  the  affiliates  of 
the  issuer  may  already  hold  the  requisite 
percentage  of  shares  for  approval.  Other 
transactions,  such  as  issuer  tender 
offers  **  and  short-form  mergers,*®  may 
not  be  subject  to  the  filing  and  disclosure 
requirements  under  the  Federal  securi¬ 
ties  laws  until  after  the  consummation 
of  the  transaction.  Moreover,  there  may 
not  be  a  requirement  that  such  informa¬ 
tion  be  disseminated  to  security  holders. 
Consequently,  an  investor  is  deprived  of 
the  benefit  of  the  disclosure  documents 
prior  to  consummation  of  such  transac¬ 
tions. 

Additionally,  such  transactions  have  a 
coercive  effect.  Involuntary  methods, 
such  as  short-form  mergers,  force  the 
shareholder  out  of  his  equity  interest. 
Other  methods,  such  as  issuer  tender 
offers,  may  appear  to  be  voluntary  but 
actually  contain  a  coercive  element.  The 
non-tendering  shareholder  is  faced  with 
the  prospects  of  an  illiquid  market  for 
his  securities,  termination  of  the  protec¬ 
tions  under  the  federal  securities  laws 
and  further  efforts  by  the  issuer  or  affili¬ 
ate  to  eliminate  his  equity  interest. 

The  involvement  of  an  individual  in¬ 
vestor  in  a  going  private  transaction  may 
not  only  result  in  a  loss  of  confidence  in 
the  particular  issuer  concerned  in  the 
transaction  but  a  loss  of  confidence  in 
the  securities  markets  as  well.  A  loss  of 
confidence  of  individual  investors  in  the 
securities  markets  as  a  result  of  going 
private  transactions  poses  possible  harm 
to  the  public  interest. 

Thus  far,  the  provisions  of  applicable 
state  law  have  not  always  provided  an 
adequate  remedy  to  the  potentially  dele¬ 
terious  effects  of  going  private  trans¬ 
actions.  In  theory,  the  statutory  ap¬ 
praisal  remedy  was  designed  to  give  dis¬ 
sident  shareholders  an  opportunity  to 
avoid  the  potentially  adverse  conse¬ 
quences  of  certain  transactions  such  as 
mergers.  However,  in  practice,  this 
remedy  is  often  cumbersome,  expensive 


”  "Jutkowltz  V.  Bourns,”  No.  C.A.  000268 
(Cal.  Suoer.  Ct.  L  A.  C  Nov.  19,  1975) 

)•  An  issuer  tender  offer  is  not  currently 
subject  to  the  disclosure  and  substantive 
requirements  of  Section  14(d)  of  the  Ex¬ 
change  Act,  but  is  subject  to  the  provisions 
of  Section  14(e)  of  that  Act.  But  see  the 
discussion  of  proposed  rules  relating  to 
tender  and  exchange  offers  by  certain  is¬ 
suers  for  tbeir  own  equity  securities,  dis¬ 
cussed  in  note  1,  supra. 

A  filing  may  not  be  required  since  there 
would  be  no  proxy  solicitation  on  the  part 
of  the  Issuer  or  affiliate  and  no  stockholder 
action  required  by  state  law. 
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and  ineffective.”  Moreover,  the  appraisal 
remedy  may  not  be  available  for  certain 
types  of  transactions.  Other  remedies 
under  state  law  may  also  be  ineffective 
because  of  the  procedural  obstacles 
which  a  shareholder  must  overcome  to 
bring  litigation,  such  as  bond  require¬ 
ments,  service  requirements  and  the  lack 
of  availability  of  class  actions. 

Moreover,  there  has  been  limited  in¬ 
volvement  by  state  agencies  to  regulate 
the  going  private  phenomenon  with  only 
one  state,  Wisconsin,  having  adopted 
rules  regulating  such  transactions." 

Despite  the  improvement  in  economic 
conditions  since  1974,  going  private 
transactions  have  continued  to  occur  in 
significant  numbers.  The  Commission 
has  received  numerous  complaints  from 
individual  investors  which  demonstrate 
the  seriousness  with  which  such  trans¬ 
actions  are  viewed  by  them.  Because  of 
the  potential  for  harm  to  shareholders, 
particularly  small  investors,  and  for 
adverse  effects  to  the  confidence  of  in¬ 
vestors  in  securities  markets,  the  Com¬ 
mission  believes  that  rulemaking  action 
is  necessary  and  appropriate  with  re¬ 
spect  to  going  private  transactions  by 
public  companies  or  their  affiliates. 

B.  DEVELOPMENT  OF  RULEMAKING 
PROPOSALS 

Commission  action  with  respect  to  go¬ 
ing  private  transactions  began  with  the 
Tender  Offer  Hearings  which  were  held 
in  1974.®  One  of  the  specific  inquiries  of 
that  proceeding  was: 

Whether  the  Commission  should  adopt  a 
schedule  of  disclosure  Items  pursuant  to 
Subsection  13(e)  of  the  Exchange  Act  for 
Issuers  making  tender  offers  for  their  securi¬ 
ties,  including  when  Issuers  attempt  to  "go 
private”  and  cease  reporting  under  the  Ex¬ 
change  Act. 

The  Commission’s  staff  received  di¬ 
verse  views  in  oral  testimony  and  written 
comments  from  interested  persons  dur¬ 
ing  those  hearings. 

In  response  to  the  Tender  Offer  Hear¬ 
ings  and  the  letters  from  shareholders 
and  members  of  the  investment  com¬ 
munity  expressing  concern  about  going 
private  transactions  and  their  impact  on 
investor  confidence  and  the  securities 
markets,  the  Commission  in  its  1975  Re¬ 
lease  ®  announced  a  public  investigatory 
and  rulemaking  proceeding,  including 
oral  public  hearings.  The  ourpose  of  this 
proceeding  was  to  establish  a  factual 
basis  for  determining  whether  it  is  nec- 


See,  e.g.,  Brudney  &  Chlrelsteln.  Fair 
Shares  in  Corporate  Mergers  and  Takeovers. 
88  Harv.  L.  Rev.  297,  304  (1974);  Elsenberg, 
The  Legal  Roles  of  Shareholders  and  Man¬ 
agement  in  Modern  Decision-Making,  57 
Calif.  L.  Rev.  1,  76-79  (1969);  Vorenberg, 
Exclusiveness  of  the  Dissenting  Shareholder's 
Appraisal  Rights,  77  Harv.  L.  Rev.  1189 
(1964). 

Permanent  Rules  under  the  Wisconsin 
Uniform  Securities  Law  relating  to  "going 
private"  transactions  are  Wis.  Adm.  Code 
55  Sec  5.05.  Sec  2.02(11),  Sec  6.02(1)  (b)  and 
Sec  6.02(1)  (e)  (1976). 

“Pile  No.  4-175.  See  Securities  Act  Release 
Nos.  5526  and  5538,  note  1,  supra. 

“Securities  Act  Release  No.  5567  (Febru¬ 
ary  24.  1975)  (40  FR  7947). 
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essary  or  appropriate  in  the  public  in¬ 
terest  or  for  the  protection  of  investors 
to  adopt  rules  and/or  to  propose  legisla¬ 
tion  to  deal  with  going  private  transac¬ 
tions.  In  order  to  provide  a  framework 
for  the  proceeding,  the  Commission  also 
published  two  proposed  rules "  and 
twelve  general  areas  of  inquiry. 

As  published,  proposed  Rules  13e-3A 
and  13e-3B  defined  the  types  of  transac¬ 
tions  to  which  they  would  apply  and  im¬ 
posed  detailed  disclosure  and  substan¬ 
tive  requirements  for  going  private 
transactions.  The  substantive  provisions 
of  proposed  Rule  13e-3A  required  that 
the  consideration  offered  to  holders  of 
the  affected  class  of  equity  securities 
constitute  fair  value  as  determined  in 
good  faith  by  the  issuer  or  its  affiliate 
and  should  be  no  lower  than  the  consid¬ 
eration  recommended  jointly  by  two 
qualified  independent  persons.  Proposed 
Rule  13e-3B  required  that  the  terms  of 
the  transaction,  including  any  consider¬ 
ation  to  be  paid  to  any  security  holder, 
be  fair  and,  in  the  case  of  a  transaction 
by  the  issuer,  that  a  valid  business  pur¬ 
pose  for  the  transaction  exist.  Both  of 
the  pror>osals  provided  substantive  regu¬ 
lation  in  the  event  that  the  going  private 
transaction  took  the  form  of  a  cash  or 
exchange  tender  offer. 

In  response  to  the  1975  Release.  83  let¬ 
ters  ”  of  comment  were  submitted  by  the 
following  commentators : 


Law  firms  and  associations _ 19 

Securities  Industry _  10 

Corporations  _  2 

Appraisal  firms _  1 

Other  Interested  persons 
(Including  Individual  investors) _ 51 


The  comment  letters  highlighted,  among 
other  topics,  the  following  significant 
issues:  current  going  private  practices; 
the  need  for  rulemaking;  jurisdiction; 
the  relationship  of  possible  federal  regu¬ 
lation  with  state  law;  the  lack  of  effec¬ 
tive  remedies  under  state  law;  whether 
disclosure  requirements  alone  were  suf¬ 
ficient  regulation  for  the  protection  of 
investors;  and  the  need  for  substantive 
regulation  of  going  private  transactions 
which  involve  cash  or  exchange  tender 
offers. 

In  order  to  prepare  the  staff  for  the 
oral  public  hearings,  the  staff  commenced 
a  private  investigation  of  15  companies 
which  had  gone  or  had  proposed  to  go 
private.  Questionnaires  were  sent  to  these 
companies,  and  in  particular  instances 
subpoenas  were  issued. 

However,  the  Commission  presently  be¬ 
lieves  that  oral  public  hearings  are  not 
necessary  at  this  time.  This  determina- 


“  Proposed  Rules  13e-3A  and  13e-3B  were 
not  officially  proposed  by  the  Commission 
but  were  published  only  to  facilitate  the  pro¬ 
ceeding. 

“  File  No.  4-178.  For  the  convenience  of  the 
public,  a  copy  of  the  summary  of  these  com¬ 
ment  letters,  which  was  prepared  by  the  staff 
of  the  Commission,  has  been  placed  In  the 
public  file.  However,  It  should  be  noted  that 
In  publishing  the  rulemaking  proposals  con¬ 
tained  herein  for  comment,  the  Commission 
relied  on  the  comment  letters  themselves, 
rather  than  on  the  staff’s  summary  of  com¬ 
ments. 


tion  is  based  on  the  information  already 
available  from  the  file  of  the  Tender 
Offer  Hearings,  the  comments  received 
in  response  to  the  1975  Release,  the  sub¬ 
stantial  body  of  commentary  that  has 
developed  in  the  legal  literature,”  the 
letters  received  by  the  Commission  from 
interested  persons  and  the  Commission’s 
experience.  Consequently,  the  Commis¬ 
sion  is  publishing  for  comment  the  pro¬ 
posals  contained  herein  in  lieu  of  holding 
public  hearings. 

II.  Statutory  Background 

'The  rulemaking  proposals  contained 
herein  are  being  proposed  for  comment 
pursuant  to  two  sections  of  the  Securi¬ 
ties  Act  and  seven  sections  of  the  Ex¬ 
change  Act.  Section  17(a)  of  the  Securi¬ 
ties  Act  concerns  unlawful  transactions 


=«  See,  e  g.,  Armstrong,  "Going  Private  The 
Why  and  The  How,  in  Acquiring  Publicly 
Held  Securities;  Going  Private  and  Tender 
Offers”  171  (PLI  1974);  Borden.  Going  Pri¬ 
vate — Old  Tort,  New  'Tort,  or  No  Tort?  49 
N.Y.U.L.  Rev.  987  (1974) ;  Note.  Going  Private. 
84  Yale  LJ.  903  (1975);  Kerr.  Going  Private; 
Adopting  a  Corporate  Purpose  Standard,  3 
SEC.  Reg.  L.J.  33  (1975);  Brudney,  A  Note 
on  "Going  Private,”  61  Va.  L.  Rev.  1019 
(1975):  Eustlce,  Going  Private;  Tender  Offer 
Redemptions  for  Cash  or  Securities,  2  J.  Corp. 
Tax.  137  (1975)  :  O'Neal  &  Janke,  Utilizing 
Rule  lOb-5  for  Remedying  Squeeze-outs  or 
Oppression  of  Minority  Shareholders,  16  B.C. 
Indus.  &  Com.  L.  Rev.  327  (1975):  Soloman, 
Going  Private;  Business  Practices,  Legal 
Mechanics,  Judicial  Standards  and  Proposals 
for  Reform,  25  Buffalo  L.  Rev.  141  (1975): 
Note,  "Going  Private”;  Establishing  Federal 
Standards  for  the  Forced  Elimination  of  Pub¬ 
lic  Investors,  1975  U.  III.  L.  J.  638;  Note, 
Corporate  Freeze-Outs  Effected  by  Merger: 
The  Search  for  a  Rule,  37  U.  Pitt.  L.  Rev. 
115  (1975):  Kaplan,  Fiduciary  Responsibili¬ 
ties  In  the  Management  of  the  Corporation, 
31  Bus.  Law.  883  (1976);  Sherrard,  Fidu¬ 
ciaries  and  Fairness  Under  Rule  lOb-5,  29 
Vand.  L.  Rev.  1385  (1976);  Greene,  Corporate 
Freeze-out  Mergers:  A  Proposed  Analysis. 
28  Stan.  L.  Rev.  487  (1976);  Note,  Going 
Private:  An  Analysis  of  Federal  and  State 
Remedies,  44  Fordham  L.  Rev.  796  (1976); 
comment.  Protection  of  Minority  Sharehold¬ 
ers  from  Freezeouts  Through  Merger,  22 
Wayne  L.  Rev.  1421  (1976);  Comment,  Going 
Private:  Who  Shall  Provide  for  Remedies,  61 
St.  John’s  L.  Rev.  131  (1976);  Comment.  Go¬ 
ing  Private  and  Rule  lOb-5:  The  "Green” 
and  "Marshel”  Decisions  47  Miss.  L.  J.  (1976) ; 
10  Georgia  L.  Rev.  1059  (1976);  89  Harv.  L. 
Rev.  1917  (1976):  Rosenfeld,  An  Essay  In 
Support  of  the  Second  Circuit’s  Decisions  In 
“Marshel  v.  AFW  Fabric  Corp.”  and  “Green 
V.  Santa  Fe  Industries”  5  Hofstra  L.  Rev.  Ill 
(1976);  Comment,  “Going  Private” — The  In¬ 
sider’s  Fiduciary  Duty  and  Rule  lOb-6:  Is 
Fairness  Requisite?,  28  Baylor  L.  Rev.  565 
(1976) ;  Comment,  ffiie  Second  Circuit  Adopts 
a  Business  Purpose  Test  for  Going  Private: 
“Marshel  v.  AFW  Fabric  Corp.”  and  “Green 
V.  Santa  F.  Industries,  Inc.”,  64  Calif.  L.  Rev. 
1184  (1976):  Comment,  SEC  Rulemaking 
Authority  and  the  Protection  of  Investors: 
A  Comment  on  the  Proposed  “Going  Private” 
Rules,  51  Ind.  L.  Rev.  443  (1976);  Comment, 
Federal  “Going  Private  Standards;  A  New 
Direction  for  the  Second  Circuit?,  46  Ford- 
ham  L.  Rev.  427  (1976);  Note,  the  Develop¬ 
ing  Law  of  Corporate  Freeze-Outs  and  Going 
Private,  7  Loyola  U.L.J.  431  (1976);  and 
Banoff,  Fraud  Without  Deceit:  “Marshel  v. 
AFW  Fabric  Corp.”  and  “Green  v.  Santa  Pe 
Industries,  Inc.,”  17  Santa  Clara  L.  Rev.  1 
(1977). 
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In  connection  with  the  offer  or  sale  of 
any  securities,  and  Section  19(a)  pro¬ 
vides  the  Commission  with  authority  to 
make  such  rules  "as  may  be  necessary 
to  carry  out  the  provisions  of  [the  Se¬ 
curities  Act].”  The  Commission’s  power 
to  define  terms  used  in  the  Exchange 
Act  is  set  forth  in  Section  3(b)  of  that 
Act.  Section  10(b)  of  the  Exchange  Act 
authorizes  the  Commission  to  adopt 
rules  prohibiting  the  use  of  any  ma¬ 
nipulative  or  deceptive  device  or  con¬ 
trivance  in  connection  with  the  pur¬ 
chase  or  sale  of  any  security.  Section 
13(e)  of  the  Exchange  Act  authorizes  the 
Commission  to  adopt  rules  concerning 
purchases  by  Section  12  issuers,  closed- 
end  investment  companies  registered 
under  the  Investment  Company  Act  of 
1940  and  certain  other  persons  of  any 
equity  security  issued  by  such  issuers  or 
companies.  Section  14(a)  and  (c)  of  the 
Exchange  Act  provides  authority  to  the 
Commission  to  adopt  rules  with  regard 
to  the  solicitation  of  any  proxy,  con¬ 
sent  or  authorization  in  respect  to  any 
security  (other  than  an  exempt  security) 
registered  pursuant  to  Section  12  of  the 
Exchange  Act.  Section  14(e)  of  the  Ex¬ 
change  Act  relates  to  fraudulent,  decep¬ 
tive  or  manipulative  acts  or  practices  in 
connection  with  any  tender  offer  or  re¬ 
quest  or  invitation  for  tenders  or  any 
solicitation  of  securityholders  in  opposi¬ 
tion  to  or  in  favor  of  any  such  offer,  re¬ 
quest  or  invitation  and  grants  authority 
to  the  Commission  to  define  and  pre¬ 
scribe  means  reasonably  designed  to 
prevent  such  acts  and  practices.  Finally, 
Section  23(a)  of  the  Exchange  Act 
grants  the  Commission  the  authority  to 
adopt  rules  to  implement  the  provisions 
of  that  Act. 

In  order  to  provide  a  more  complete 
understanding  for  these  proposals,  it 
may  be  appropriate  to  discuss  the  statu¬ 
tory  background  of  Sections  10(b)  and 
13(e)  of  the  Exchange  Act.  Section  13 
(e)  was  added  to  the  Exchange  Act  by 
the  Williams  Act  Amendments  of  1968, 
Pub.  L.  90-439,  82  Stat.  454  (July  29, 
1968) .  Since  it  is  a  part  of  the  Exchange 
Act,  a  brief  examination  of  the  purpose 
of  that  Act  and  its  legislative  history  is 
relevant  to  any  discussion  of  Section  13 
(e).  Section  2  of  the  Exchange  Act, 
which  sets  forth  the  necessity  for  regu¬ 
lation,  states  in  pertinent  part: 

(T]ransactlons  In  securities  •  •  •  are  af¬ 
fected  with  a  national  public  interest  which 
makes  It  necessary  to  provide  for  regulation 
and  control  of  such  transactions  and  of 
practices  and  matters  related  thereto,  in¬ 
cluding  transactions  by  officers,  directors, 
and  principal  securities  holders,  •  •  *  to 
Impose  requirements  necessary  to  make  such 
regulation  and  control  reasonably  complete 
and  effective  In  order  to  *  •  •  Insure  the 
maintenance  of  fair  and  honest  markets 
*  «  « 

The  intention  of  Congress  in  enacting 
the  Exchange  Act  is  further  demon¬ 
strated  in  the  legislative  history.  Thomas 
G.  Corcoran,  one  of  the  authors  of  the 
Exchange  Act,  testified  that  the  Act  was 
broadly  framed  to  protect  investors 
"from  exploitation  by  corporate  in¬ 


siders.”  ”  Moreover,  the  House  Report 
on  the  Exchange  Act  also  discussed  the 
purpose  of  the  legislation  and  stated; 

As  a  complex  society  so  diffuses  and  differ¬ 
entiates  the  financial  Interest  of  the  ordinary 
citizen  that  he  has  to  trust  others  and  can¬ 
not  personally  watch  the  managers  of  all  his 
Interests  as  one  horse  trader  watches  an¬ 
other,  It  becomes  a  condition  of  the  very 
stability  of  that  society  that  its  rules  of 
law  and  of  business  practice  recognize  and 
protect  that  ordinary  citizen’s  dependent 
position.  Unless  constant  extensions  of  the 
legal  conception  of  a  fiduciary  relationship — 
a  guarantee  of  "straight  shooting” — supports 
the  constant  extension  of  mutual  confidence 
which  is  the  foundation  of  a  maturing  and 
complicated  economic  system,  easy  liquidity 
of  the  resources  In  which  wealth  is  invested 
is  a  danger  rather  than  a  prop  to  the 
stability  of  that  system.” 

The  provisions  of  the  Williams  Act  were 
designed  to  "correct  the  current  gap  in 
our  federal  securities  laws  by  amending 
the  Securities  Exchange  Act  *  * 

Section  13(e)(1)  states  in  pertinent 
part  that: 

It  shall  be  unlawful  for  an  issuer  which 
has  a  class  of  equity  securities  registered 
pursuant  to  section  12  of  this  title,  or  which 
Is  a  closed-end  Investment  company  regis¬ 
tered  under  the  Investment  Company  Act 
of  1940,  to  purchase  any  equity  security  is¬ 
sued  by  It  If  such  pxirchase  Is  In  contra¬ 
vention  of  such  rules  and  regulations  as  the 
Commission,  in  the  public  interest  or  for 
the  protection  of  Investors,  may  adopt  (A)  to 
define  acts  and  practices  which  are  fraudu¬ 
lent,  deceptive,  or  manipulative,  and  (B) 
to  prescribe  means  reasonably  designed  to 
prevent  such  acts  and  practices. 

Under  Section  13(e)  (2),  "a  purchase  by 
or  for  the  issuer  or  any  person  con¬ 
trolling,  controlled  by  or  under  common 
control  with  the  issuer,  or  a  purchase 
subject  to  control  of  the  issuer  or  any 
such  person”  is  deemed  to  be  a  purchase 
by  the  issuer  for  the  purposes  of  Section 
13(e).’" 

In  his  testimony  before  Congress  on 
the  provision  that  was  to  become  Sec¬ 
tion  13(e)(1),  then  Commission  CJhair- 
man  Cohen  recognized  that,  while  there 
might  be  "perfectly  legitimate  corporate 
purposes”  ”  for  a  corporation  to  purchase 


Hearings  on  S.  84  [of  the  72d  Cong.], 
S.  58  and  S.  97  Before  the  Senate  Comm, 
on  Banking  and  Currencv,  73d  Cong.,  1st  & 
2d  Sess.,  at  6455-86  (1933-1934). 

”H.  R.  Rep.  No.  1383,  73d  Cong.,  2d  Sess. 
5  (1934). 

”S.  Rep.  No.  550,  90th  Cong.,  1st  Sess. 
4  (1967). 

»>  Under  the  1970  Williams  Act  Amend¬ 
ments,  P.  L.  91-567,  84  Stat.  1497  (Decem¬ 
ber  20,  1970),  Section  13(e)  (2)  was  amended 
and  the  Commission  was  authorized  to  adopt 
rules  and  regulations  to  Implement  the  para¬ 
graph,  Including  exemptlve  rules  covering 
purchases  of  securities  which  the  Commis¬ 
sion  may  deem  unnecessary  or  Inappropriate 
to  attribute  to  the  issuer. 

Hearings  on  S.  510  Before  the  Subcomm. 
on  Securities  of  the  Senate  Comm,  on  Bank¬ 
ing  and  Currency,  90th  Cong.,  1st  Sess.  37 
(1967)  ("Senate  Hearings”)  Hearing  on  H.R. 
14475,  S.  510  Before  the  Subcomm.  on  Com¬ 
merce  and  Finance  of  the  House  Comm,  on 
Interstate  and  Foreign  Commerce  15  (1967) 
("House  Hearings”) . 


its  own  securities,  purchases  by  a  cor¬ 
poration  of  its  own  securities  can  be  used 
to  affect  the  control  of  the  corporation. 
The  management  may  cause  the  cor¬ 
poration  to  repurchase  shares  for  the 
purpose  of  preserving  or  improving  the 
management’s  control  position  or  to 
counteract  the  tender  offer  or  other  take¬ 
over  bid."* 

Before  it  was  enacted,  the  language 
of  Section  13(e)(1)  as  it  was  originally 
introduced  was  changed  to  clarify  that 
the  Commission’s  authority  to  adopt 
rules  in  the  public  interest  or  for  the 
protection  of  investors  regarding  pur¬ 
chases  by  corporations  of  their  own 
securities  was  intended  to  be  utilized  to 
prevent  acts  and  practices  which  are 
fraudulent,  deceptive  or  manipulative.” 
Despite  criticism  that  this  Section  rep¬ 
resented  a  departure  from  a  basic  dis¬ 
closure  philosophy  and  toward  the  em¬ 
powerment  of  the  Commission  to  adopt 
substantive  rules  and  regulations,”  the 
Commission’s  broad  authority  was  not 
restricted  to  the  power  to  adopt  only  dis¬ 
closure  rules.  'The  only  concern  re¬ 
flected  by  the  Congress  was  that  the 
Commission  not  adopt  rules  which  might 
"prevent  the  legitimate  purchases  by 
the  issuer  of  its  own  securities  for  nor¬ 
mal  activities  such  as  acquisition  for  dis¬ 
tribution  under  a  stock  option,  em¬ 
ployees  stock  purchase,  bonus  or  incen¬ 
tive  plan.”  ”  In  contrast  to  these  pur¬ 
chases,  however.  Congress  explicitly 
recognized  that  repurchase  programs 
may  be  utilized  by  managements  to  pre¬ 
serve  or  strengthen  their  control  of  the 
corporation.” 

The  language  of  the  subsection  and 
the  legislative  history  indicate  that  the 
rulemaking  authority  vested  in  the 
Commission  includes  the  power  (A)  to 
define  fraudulent,  deceptive  or  manipu¬ 
lative  acts  and  practices  and  (B)  to 
prescribe  means  reasonably  designed  to 
prevent  acts  and  practices  that  are 
fraudulent,  deceptive  or  manipulative.’’^ 
The  terms  "fraudulent,”  "deceptive”  or 
"manipulative”  are  in  the  disjunctive. 
Consequently,  rules  and  regulations 
adopted  by  the  Commission  may  focus 
on  one  or  more  of  these  terms,  but  need 
not  pertain  to  all  three. 

Neither  the  language  of  the  subsection 
nor  its  legislative  history  limits  the  rule- 
making  authority  of  the  Commission 
solely  to  disclosure  requirements.  Conse- 


”id. 

”H.R.  Rep.  No.  1711,  90th  Cong.,  2d  Sess. 
7 (1968). 

»•  Testimony  of  Donald  L.  Calvin,  Vice 
President,  New  York  Stock  Exchange,  Senate 
hearings  at  77-78;  See  Letter  submitted  by 
the  Committee  on  Securities  Regulation  of 
the  Association  of  the  Bar  of  the  City  of 
New  York,  dated  June  28,  1968,  House  Hear¬ 
ings  at  73-75. 

”H.R.  Rep.  No.  1711,  90th  Cong.,  2d  Sess. 
7  (1968). 

*>  S.  Rep.  550,  90th  Cong.,  1st  Sess.  5  ( 1967) ; 
H  R.  Rep.  1711,  90th  Cong.,  2d  Sess.  5  (1968). 

»^This  authority  Is  parallel  to  that  vested 
in  the  Commission  under  Section  15(c)  (2) 
of  the  Exchange  Act. 
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quently,  in  adopting  rules  for  the  protec¬ 
tion  of  investors  and  in  the  public  inter¬ 
est  to  prescribe  means  reasonably  de¬ 
signed  to  prevent  fraudulent,  deceptive 
or  manipulative  acts  and  practices,  Com¬ 
mission  rulemaking  under  Section  13(e) 
may  include  substantive  provisions  as 
well  as  disclosure  requirements. 

Due  to  the  methods  employed  in  going 
private  transactions,  the  potential  for 
fraudulent,  deceptive  or  manipulative 
acts  or  practices  to  occur  in  connection 
with  such  transactions,  the  present  sta¬ 
tus  of  remedies  available  under  state  law 
and  the  effect  of  delisting  and  termina¬ 
tion  of  reporting  obligations  resulting 
from  such  transactions,  going  private 
transactions  can  be  deleterious  to  inves¬ 
tors  and  to  investor  confidence  in  the 
securities  markets.  Consequently,  in  the 
Commission’s  view,  regulation  of  such 
transactions  by  Section  12  issuers  and/or 
their  affiliates  is  necessary  for  the  pro¬ 
tection  of  investors  and  in  the  public 
interest  and  is  within  the  Commission’s 
authority  under  Section  13(e). 

Certain  provisions  of  the  rule  and  re¬ 
lated  schedule  which  pertain  to  filing, 
dissemination  and  disclosure  require¬ 
ments  are  also  being  proposed  pursuant 
to  Section  10(b)  of  the  Exchange  Act.®' 
Accordingly,  these  provisions  would  ap¬ 
ply  to  a  Rule  13e-3  transaction  by  a  Sec¬ 
tion  15(d)  issuer  or  by  an  affiliate  of  such 
an  issuer. 

In  the  most  recent  case  in  which  the 
Supreme  Court  examined  Section  10(b) 
and  Rule  lOb-5,  “Santa  Pe  Industries, 
Inc.  V.  Green,’’  *  the  Court  held  that  a 
majority  shareholder’s  alleged  breach  of 
fiduciary  duty  by  effecting  a  short  form 
merger  under  the  Delaware  Corporation 
Law  “  without  any  allegation  of  a  ma¬ 
terial  misrepresentation  or  a  material 
failure  to  disclose  did  not  state  a  claim, 
under  that  section  or  rule.  In  so  holding, 
the  Court  interpreted  the  language  of 
Section  10(b)  as  giving  “no  indication 
that  Congress  meant  to  prohibit  any 
conduct  not  involving  manipulation  or 
deception,’’ "  but  the  Court  intimated 


■■“Section  10(b)  of  the  Exchange  Act  pro¬ 
vides  as  follows:  It  shall  be  unlawful  for  any 
person,  directly  or  Indirectly,  by  the  use  of 
any  means  or  Instrumentality  of  Interstate 
commerce  or  of  the  malls,  or  of  any  facility 
of  any  national  securities  exchange,  (b)  To 
u.se  or  employ.  In  connection  with  the  pur¬ 
chase  or  sale  of  any  security  registered  on  a 
national  securities  exchange  or  any  security 
not  so  registered  any  manipulative  or  decep¬ 
tive  device  or  contrivance  In  contravention 
of  such  rules  and  regulations  as  the  Commis¬ 
sion  may  prescribe  as  necessary  or  appropri¬ 
ate  In  the  public  interest  or  for  the  protec¬ 
tion  of  Investors. 

*97  S.  Ct.  1292  (1977),  reVg  533  P.  2d  1283 
(2d  Clr.  1976) . 

Section  253  of  the  Delaware  Corporation 
Law  permits  a  parent  corporation  owning  at 
least  90%  of  the  stock  of  a  subsidiary 
to  merge  with  that  subsidiary  upon  approval 
of  the  parent’s  board  of  directors  and  to  make 
payment  In  cash  for  the  shares  of  the  minor¬ 
ity  shareholders.  While  the  statute  requires 
that  notice  of  the  merger  must  be  given 
within  ten  days  after  Its  effective  date,  it 
does  not  require  the  consent  of  or  advance 
notice  to  the  minority  shareholders. 

"  “Green.'’  97  S.C.  at  1300. 


“no  view  as  to  the  Commission’s  author¬ 
ity  to  promulgate  *  *  *  rules  under  other 
sections  of  the  Act’’  **  with  respect  to 
going  private  transactions. 

While  Section  10(b)  speaks  in  terms 
of  “manipulative  or  deceptive,”  Section 
13(e)  refers  to  “fraudulent,”  “deceptive” 
or  “manipulative.”  Thus,  Section  13(e) 
speaks  specifically  in  terms  of  fraudu¬ 
lent  acts  and  practices.  The  language  of 
Section  13(e)  explicitly  vests  authority 
in  the  Commission  to  adopt  rules  and 
regulations  to  prescribe  means  reason¬ 
ably  designed  to  prevent  fraudulent,  de¬ 
ceptive  or  manipulative  acts  and  prac¬ 
tices  in  connection  with  a  purchase  by  a 
Section  12  issuer  or  a  purchase  by  an 
affiliate  of  such  issuer  of  any  equity  se¬ 
curity  of  such  issuer.  Tlie  specific  lan¬ 
guage  of  and  the  rulemaking  authority 
conferred  by  Section  13(e),  which  was 
part  of  legislation  intended  by  Congress 
to  close  a  gap  in  the  Federal  securities 
laws,”  is  in  sharp  contrast  to  that  of 
Section  10(b)  which  is  directed  at  the 
purchase  or  sale  of  any  security. 

Therefore,  the  Commission  is  empow¬ 
ered  to  adopt  rules  under  Sections  10(b) 
and  13(e)  of  the  Exchange  Act  which 
among  other  things  are  designed  to  pro¬ 
vide  full  disclosure  to  unaffiliated  secu¬ 
rity  holders  in  a  transaction  involving  a 
purchase  by  an  issuer  or  affiliate  of  such 
issuer  of  any  equity  security  of  such  is¬ 
suer  in  which  there  is  a  reasonable  like¬ 
lihood  that  the  transaction  will  result  in 
or  that  has  a  purpose  of  producing;  the 
delisting  of  the  class  of  securities  from  a 
natiorial  securities  market;  the  deregis¬ 
tration  of  the  class  of  securities  under 
Section  12(g)(4)  of  the  Exchange  Act; 
the  suspension  of  such  issuer  from  the 
duty  to  file  reports  pursuant  to  Section 
15(d)  (6)  of  the  Exchange  Act;  or  the 
cessation  of  the  class  of  securities  from 
being  quoted  in  an  interdealer  quotation 
system  of  a  registered  national  securities 
association.  The  proposed  Rule  would  not 
apply  to  a  transaction  in  which  there  is 
no  reasonable  likelihood  or  purpose  of 
producing,  directly  or  indirectly,  any  of 
these  effects,  such  as  a  transaction  in¬ 
volving  an  issuer  which  is  subject  to 
neither  Sections  12  nor  15(d)  of  the  Ex¬ 
change  Act  at  the  time  of  the  transac¬ 
tion.”  Investors  in  such  corporations 
would  still  have  whatever  remedy  is 
available  to  them  under  applicable  state 
laws.” 

Under  the  proposal,  advance  notice  of 
any  transaction  would  be  material  and 
would  be  required  to  be  given  to  security 
holders  when  a  Rule  13e-3  transaction  is 
involved.  Such  transactions  in  securities 


« Id.  fn.  12. 

S.  Rep.  No.  550,  90th  Cong.  Ist  Sess.  4 
(1967) 

“Since  the  records  of  the  Commission  do 
not  Indicate  that  the  Kirby  Lumber  Com¬ 
pany,  which  was  the  mierged  corporation  In 
“Green,"  was  either  a  Section  12  or  Section 
15(d)  company  under  the  Exchange  Act  at 
the  time  of  the  short-form  merger,  the  pro¬ 
posed  Rule  would  not  have  applied  In  that 
case. 

“  See  "Singer  v.  The  Magnavox  Company,’’ 
—  A.  2d  —  (Del.  Supr.  19’77)  and  “Taiizer  v. 
International  General  Industries,  Inc.,’’  —  A. 
2d  —  (Del.  Supr.  1977). 


by  Section  12  and  Section  15(d)  issuers 
are  affected  with  a  national  public  in¬ 
terest  within  the  meaning  of  Section  2  of 
the  Exchange  Act  and  disclosure  of  such 
transactions  including  notice  thereof  is 
consistent  with  the  principle  of  a  con¬ 
tinuous  disclosure  process  to  which  such 
issuers  are  subject. 

The  proposal’s  substantive  regulation 
of  a  Rule  13e-3  transaction  involving  a 
Section  12  issuer  or  an  affiliate  of  such 
issuer  would  be  predicated  primarily  on 
Section  13(e)  of  the  Exchange  Act.  Such 
regulation,  if  adopted,  would  not  bring 
within  federal  regulation  a  wide  variety 
of  corporate  conduct  **  since  it  would  only 
pertain  to  a  specific  transaction  or  series 
of  transactions  by  a  Section  12  issuer  or 
its  affiliate  which  has  a  reasonable  like¬ 
lihood  or  purpose  of  producing  the  speci¬ 
fied  effects  referred  to  previously.  These 
effects  are  predicated  on  the  status  of  the 
class  of  securities  of  the  issuer  under  the 
federal  securities  laws  at  the  time  the 
transaction  occurs.  Corporations  which 
do  not  have  a  class  of  equity  securities 
registered  pursuant  to  Section  12  of  the 
Exchange  Act  at  the  time  of  the  Rule 
13e-3  transaction  would  not  be  subject  to 
the  substantive  regulation  of  the  pro¬ 
posals. 

The  language  of  Section  13(e)  of  the 
Exchange  Act  proscribes  any  purchase  by 
a  Section  12  issuer  and/or  an  affiliate  of 
such  issuer  of  any  equity  security  of  such 
issuer  which  violates  rules  or  regulations 
promulgated  by  the  Commission  pursu¬ 
ant  to  that  section.  Sin:e  the  section 
delineates  the  category  of  issuer,  the 
type  of  purchase  and  the  type  of  pre¬ 
scribed  conduct  relating  to  any  such  pur¬ 
chases  by  such  persons,  the  Commission 
believes,  particularly  in  light  of  the  pres¬ 
ent  status  of  remedies  available  under 
State  law,  that  the  implementation  of 
the  section  through  the  rulemaking  pro¬ 
posed  herein  is  consistent  with  “Cort  v. 
Ash.”  " 

The  authority  which  the  Commission 
may  exercise  to  prescribe  means  reason¬ 
ably  designed  to  prevent  fraudulent,  de¬ 
ceptive  or  manipulative  acts  or  practices 
in  conne:tion  with  Rule  13e-3  transac¬ 
tions  may  involve  regulation  of  acts  or 
practices  notwithstanding  their  technical 
compliance  with  the  provisions  of  State 
and/or  Federal  law.  The  fairness  provi¬ 
sions  of  proposed  Rule  13e-3(b)  would  be 
applicable  to  Rule  13e-3  transactions  by 
Section  12  issuers  or  their  affiliates  de¬ 
spite  compliance  with  State  law  and/or 
other  Federal  laws. 

III.  Synopsis  op  Proposals 

A.  OVERVIEW  OF  APPLICATION  OF 
THE  SECTION 


Generally,  the  application  of  the  pro¬ 
visions  of  proposed  Rule  13e-3  would  de¬ 
pend  on  two  factors:  (1)  whether  the 
transaction  involved  is  a  Rule  13e-3 
transaction;  and  (2)  if  the  first  require¬ 
ment  is  met,  whether  the  equity  securi¬ 
ties  which  are  the  subject  of  the  Rule 
13e-transaction  are  of  a  class  which  is 
registered  pursuant  to  Section  12  of  the 


“Cf.  “Green’’  at  1303. 
‘•422  U.S.  66  (1975). 
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Exchange  Act  or  are  of  a  class  of  an 
issuer  which  is  required  to  file  periodic 
reports  pursuant  to  Section  15(d)  of  the 
Exchange  Act. 

These  factors  will  be  discussed  sepa¬ 
rately.  A  Rule  13e-3  transaction  would 
be  defined  in  proposed  Rule  13e-3(a)  (4) 
to  mean  any  transaction  or  series  of 
transactions  involving  one  or  more  si>ec- 
ified  transactions  which  has  either  a  rea¬ 
sonable  likelihood  of  purpose  of  produc¬ 
ing,  directly  or  indirectly,  any  of  certain 
specified  effects.  The  specified  trans¬ 
actions  are:  (A)  a  purchase of  any 
equity  security  by  the  issuer  of  such 
security  or  by  an  affiliate**  of  such  is¬ 
suer;  (B)  a  tender  offer- for  any  equity 
security  made  by  the  issuer  of  such  class 
cf  securities  or  made  by  an  affiliate  of 
such  issuer;  or  (C>  a  solicitation  of  any 
proxy,  consent  or  authorization  of  a 
holder  of  any  equity  security  by  the  is¬ 
suer  of  the  class  of  such  securities  or  by 
an  affiliate  of  such  issuer  in  connection 
with  certain  corporate  events.  The  cor¬ 
porate  events  include  a  merger,  consoli¬ 
dation,  reclassification,  reorganization 
or  similar  corporate  transaction  between 
the  issuer  of  the  class  of  equity  securities 
(or  its  subsidiaries)  and  its  affiliates;  a 
sale  by  the  issuer  of  substantially  all  of 
its  assets  to  its  affiliate;  or  a  reverse  stock 
split  of  any  equity  security  involving  the 
purchase  of  fractional  interests.  The 
specified  effects  are:  (A)  causing  a  class 
of  equity  securities  of  the  issuer  to  be 
subject  to  delisting  from  a  national  secu¬ 
rities  exchange;  (B)  causing  a  class  of 
equity  securities  of  the  issuer  to  be  eligi¬ 
ble  for  termination  of  registration  pur¬ 
suant  to  Section  12(g)  (4)  of  the  Ex¬ 
change  Act;  (C)  causing  the  issuer  to  be 
eligible  for  suspension  of  its  reporting 
obligations  pursuant  to  Section  15(d)  of 
the  Exchange  Act  as  of  the  beginning  of 
the  next  fiscal  year  of  the  issuer ;  or  (D) 
causing  a  class  of  equity  securities  of 
the  issuer  which  is  authorized  to  be 
quoted  in  an  inter-dealer  quotation  sys¬ 
tem  of  a  registered  national  securities 
association  to  cease  to  be  so  authorized. 

These  effects  were  selected  to  trigger 
the  application  of  proposed  Rule  13e-3 
because  they  provide  objective  and  spe¬ 
cific  criteria  for  identifying  a  “going  pri¬ 
vate”  transaction.  Such  specific  stand¬ 
ards  provide  certainty  and  avoid,  where 
practicable,  having  the  application  of  the 
rule  turn  upon  subjective  evaluations  of 
the  purposes  and  intentions  of  persons 
proposing  to  enter  into  a  transaction. 
Each  of  these  effects  has  the  result  of 
depriving  a  security  of  certain  attributes 
which,  as  a  matter  of  law  or  practice, 
distinguishes  a  security  which  is  actively 
traded  in  the  public  markets  from  a 
security  not  so  traded.  They  are  selected 
for  this  purpose  and  because  of  this  re¬ 
sult  and  not  because  they  may  also  in¬ 
volve  the  termination  of  the  Commis¬ 
sion’s  regulatory  jurisdiction  under  cer- 

The  term  “purchase”  would  be  defined 
In  proposed  Rule  13e-3(a)(3)  (17  CFR  240.- 
13e-3(a)(3)|  which  Is  discussed  Infra. 

«»The  term  “affiliate”  would  be  defined  In 
proposed  Rule  13e-3(a)  (1)  (17  CFR  240.13e- 
3(a)  (1)  ]  which  is  discussed  Infra. 


tain  provisions  of  the  Exchange  Act  with 
respect  to  such  securities. 

Unless  a  specified  transaction  by  the 
issuer  or  an  affiliate  of  such  issuer  has 
either  a  reasonable  likelihood  of  or  a 
purpose  of  producing,  directly  or  indi¬ 
rectly,  one  of  the  specified  effects,  a  par¬ 
ticular  transaction  would  not  be  deemed 
a  Rule  13e-3  transaction  and  proposed 
Rule  13e-3  would  not  apply.  For  example, 
an  issuer  of  a  class  of  equity  securities 
which  is  registered  pursuant  to  Section 
12  of  the  Exchange  Act  may  make  pe¬ 
riodic  purchases  of  its  equity  securities 
in  order  to  fund  an  employee  pension 
program.  Unless  such  a  purchase  or 
series  of  purchases  has  a  reasonable  like¬ 
lihood  of  or  is  entered  into  with  a  pur¬ 
pose  of  producing  one  of  the  specified  ef¬ 
fects,  such  as  causing  the  class  of  equity 
securities  to  be  eligible  for  termination 
of  registration,  such  purchase  or  series 
of  purchases  would  not  be  deemed  to  be 
a  Rule  13e-3  transaction. 

The  tests  of  “a  reasonable  likelihood” 
or  “a  purpose”  that  the  transaction  or 
series  of  transactions  will  produce  a 
specified  effect  would  operate  as  alterna¬ 
tive  standards.  The  former  test  focuses 
on  the  circumstances  of  the  issuer  and 
should  be  capable  of  being  applied  before 
the  transaction.  The  latter  test  focuses 
on  the  reasons  for  the  transaction.  As¬ 
suming  that  a  requisite  purpose  is  pres¬ 
ent,  it  is  reasonable  for  the  protection 
of  investors  to  require  the  person  seek¬ 
ing  to  achieve  that  effect  to  be  subject 
to  the  regulation  specified  by  the  pro¬ 
posal.  The  tests  are  designed  to  operate 
independently ;  the  presence  of  either  will 
trigger  the  application  of  the  proposal. 
In  a  given  situation,  however,  both  tests 
may  be  met.  The  tests  would  apply 
equally  to  issuers  and  to  affiliates  of  is¬ 
suers.  Assuming  that  the  requirements 
of  a  Rule  13e-3  transaction  are  present, 
the  application  of  the  proposal  would  be 
triggered,  unless  an  exception  is  avail¬ 
able.** 

The  second  factor  to  be  considered 
would  be  the  status  of  the  issuer/ class  of 
equity  securities  under  the  Exchange  Act. 
If  the  class  of  equity  securities,  which  is 
subject  to  the  Rule  13e-3  transaction,  is 
registered  pursuant  to  Section  12  of  the 
Exchange  Act  (a.  “Section  12  issuer”), 
proposed  Rule  13e-3(b)  1 17  CFR  240. 13e- 
3(b)  1  would  apply.  Under  proposed  para¬ 
graph  (b) ,  a  Section  12  issuer  or  an  affili¬ 
ate  of  such  issuer  proposing  to  engage  in 
a  Rule  13e-3  transaction  would  be  re¬ 
quired  to  comply  with  the  anti-fraud 
provisions  of  proposed  Rule  13e-3(b). 
Compliance  with  this  paragraph  of  the 
proposed  rule  would  be  in  addition  to 
compliance  bv  the  Section  12  issuer  or 
affiliate  of  such  issuer  with  the  proposed 
filing,  disclosure  and  dissemination  re¬ 
quirements  of  paragraphs  (d),  (e)  and 

(f)  of  proposed  Rule  13e-3,  respectively. 

If  the  issuer  of  the  class  of  securities, 

which  is  subject  to  the  Rule  13e-3  trans¬ 
action,  is  required  to  file  periodic  reports 
pursuant  to  Section  15<d)  of  the  Ex- 

WThe  exceptions  which  are  set  forth  In 
proposed  Rule  13e-3(g)  (17  CFR  240.13e-3 

(g)  1  are  discussed  infra. 


change  Act  (a  “Section  15(d)  issuer”), 
proposed  Rule  13e-3(c)  [17  CFR  240. 13e- 
3(c)  1  would  apply.  Under  proposed  para¬ 
graph  (c),  a  Section  15(d)  issuer  or  an 
affiliate  of  such  an  issuer  proposing  to  en¬ 
gage  in  a  Rule  13e-3  transaction  would 
be  required  to  comply  with  the  filing,  dis¬ 
closure  and  dissemination  requirements 
of  paragraphs  (d),  (e)  and  (f)  of  pro¬ 
posed  Rule  13e-3,  respectively. 

Moreover,  the  provisions  of  proposed 
Rule  13e-3  would  not  be  exclusive.  The 
Rule  13e-3  transaction  would  also  be 
subject  to  other  applicable  provisions  of 
the  Federal  securities  laws.  For  example, 
if  an  affiliate  of  a  Section  12  issuer  made 
a  tender  offer  for  a  class  of  equity  securi¬ 
ties  of  such  an  issuer  which  would  be 
deemed  to  be  a  Rule  13e-3  transaction, 
the  affiliate  ■'  would  also  be  subject  to  the 
other  requirements  of  the  Federal  securi¬ 
ties  laws  including,  but  not  limited  to, 
Sections  14(d)  and' 14(e)  of  the  Ex¬ 
change  Act  and  the  rules  promulgated 
thereunder. 

B.  PROPOSED  RULE  130-3 (a):  DEFINITIONS 
[17  CFR  240.130-3 (a) 1 

Proposed  Rule  13e-3(a)  would  estab¬ 
lish  a  definitional  framework  for  the 
operation  of  proposed  Rule  13e-3.  In 
addition  to  specific  terms  which  would  be 
defined,  the  proposed  contemplates  that 
all  terms  used  in  proposed  Rule  13e-3 
would  have  the  same  meaning  as  in  the 
Exchange  Act  or  elsewhere  in  the  Gen¬ 
eral  Rules  and  Regulations  thereunder, 
unless  the  context  otherwise  requires. 
The  term  “Rule  13e-3  transaction”  has 
been  discussed,  supra. 

Under  proposed  Rule  13e-3(a)(l),  an 
“affiliate”  of  an  issuer  is  a  person  that 
directly  or  indirectly  through  one  or 
more  intermediaries  controls  is  con¬ 
trolled  by  or  is  under  common  control 
with  such  issuer.  The  definition  would 
also  make  it  clear  that,  for  purposes  of 
proposed  Rule  13e-3  only,  a  person  who  is 
not  an  affiliate  of  an  issuer  at  the  time  of 
such  person’s  tender  offer  for  securities 
of  a  class  of  equity  securities  of  such 
issuer  would  not  be  deemed  an  affiliate 
prior  to  the  stated  termination  of  such 
tender  offer  and  any  extensions  thereof. 
Thus,  if  a  non-affiliated  person  makes 
a  tender  offer  for  any  and  all  equity  se¬ 
curities  of  a  class  of  an  issuer  and  accepts 
securities  for  payment  during  such 
tender  offer,  even  though  such  person 
may  become  a  controlling  person  during 
the  tender  offer,  for  purposes  of  pro¬ 
posed  Rule  13e-3  he  will  not  be  deemed 
an  affiliate  until  the  tender  offer  ter- 

Under  the  definition  of  the  term  “affili¬ 
ate"  In  proposed  Rule  13e-3(a)(l),  a  person 
who  is  not  an  affiliate  of  an  Issuer  at  the 
commencement  of  such  person’s  tender  offer 
for  a  class  of  equity  securities  of  such  Issuer 
would  not  be  deemed  an  affiliate  of  such 
issuer,  for  the  purposes  of  proposed  Rule 
13e-3  only,  prior  to  the  stated  termination 
of  such  tender  offer  and  any  extensions 
thereof.  Therefore,  a  bidder  making  a  tender 
offer  for  a  class  of  equity  securities  of  a 
Section  12  Issuer  who  Is  not  an  affiliate  of 
such  Issuer  at  the  commencement  of  such 
tender  offer  would  not  be  subject  to  the  re¬ 
quirements  of  proposed  Rule  13e-3  during 
such  tender  offer. 
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minates.  This  provision  is  intended  to 
obviate  the  possible  need  for  compliance 
with  the  proposed  rule  by  a  non- 
affiliated  bidder  during  the  course  of  its 
tender  offer. 

The  term  “purchase”  under  proposed 
Rule  13e-3(a){3)  would  mean  any  ac¬ 
quisition  for  value  or  any  contract  to 
buy,  purchase,  or  acquire  for  value.  The 
term  would  include,  but  not  be  limited 
to,  any  acquisition  pursuant  to  the  dis¬ 
solution  of  an  issuer  subsequent  to  the 
sale  or  other  disposition  of  substantially 
all  the  assets  of  such  tissuer  to  its  affili¬ 
ates.  In  this  case,  the  acquisition  of 
equity  securities  by  the  issuer  from  se¬ 
curityholders  in  connection  with  the  is¬ 
suer’s  dissolution  would  be  deemed  a  pur¬ 
chase  by  the  issuer.  The  term  would 
also  include  any  purchase  of  fractional 
interests  from  securityholders  in  con¬ 
nection  with  a  reverse  stock  split.  Thus, 
while,  the  re-verse  stock  split  would  not 
be  deemed  a  “purchase,”  the  acquisition 
of  fractional  interests  in  connection  with 
such  reverse  stock  split  would  be  deemed 
a  purchase. 

Under  proposed  Rule  13e-13(a)  (5),  the 
term  “unaffiliated  securityholder”  would 
be  defined  as  any  securityholder  of  an 
equity  security  subject  to  a  Rule  13e-3 
transaction  who  is  not  an  affiliate  of  the 
issuer  of  such  security. 

PROPOSED  RULE  130-3  <b)  t  APPLICATION  OP 

SECTION  TO  AN  ISSUER  (OR  AN  AFFILIATE 

OP  SUCH  ISSUER)  SUBJECT  TO  SECTION 

12  OF  THE  ACT  (17  CFR  240.130-3  (b)  ) 

Proposed  Rule  13e-3(b)  W'ould  provide 
substantive  regulation  of  Rule  13e-3 
transactions  by  Section  12  issuers  or  af¬ 
filiates  of  such  issuers.  The  substantive 
provisions  of  the  proposal  are  prefaced 
by  a  Preamble  which  articulates  the  con¬ 
cerns  of  the  Commission  in  this  matter. 
The  nature  of,  and  methods  utilized  in 
effecting,  these  transactions  present  any 
opportunity  for  fraduluent,  deceptive,  or 
manipulative  acts  are  practices  in  such 
transactions,  particularly  the  possibility 
of  the  overreaching  of  unaffiliated  se¬ 
curityholders  by  the  issuer  or  its  affili¬ 
ates.  The  possible  occurence  of  such  acts 
or  practices  is  enhanced  by  several  fac¬ 
tors.  These  include,  but  are  not  limited 
to,  the  lack  of  arm’s  length  bargaining 
position  of  unaffiliated  securityholders 
under  the  circumstances  of  such  trans¬ 
actions;  the  unaffiliated  securityholders’ 
inability  to  influence  corporate  decisions 
to  enter  into  such  transactions:  and,  dur¬ 
ing  periods  of  depressed  economic  con¬ 
ditions  or  illiquidity  in  the  market  for 
the  issuer’s  securities,  the  absence  of 
a  market  accurately  reflecting  the  value 
of  such  securities.  The  potential  for 
unfair  and  inequitable  acts  or  practices 
with  respect  to  unaffiliated  securityhold¬ 
ers  in  connection  with  these  transac¬ 
tions  exposes  individual  investors  to  sig¬ 
nificant  risks  and  could  tend  to  threaten 
investor  confidence  in  the  securities 
markets. 

The  proposal  is  designed  to  promote 
the  public  interest  and  the  protection  of 
investors  by  implementing  Section  13(e) 
of  the  Exchange  Act  with  respect  to  a 
Rule  13e-3  transaction  by  a  Section  12 


issuer  or  by  an  affiliate  of  such  an  issuer. 
Moreover,  the  proposal  is  consistent  with 
and  in  furtherance  of  the  purposes  of  the 
Exchange  Act,  including  Section  2 
thereof. 

Proposed  Rule  13e-3(b)  is  divided  into 
two  sub-paragraphs,  the  first'  of  which 
is  definitional  and  the  second  which  pro¬ 
poses  means  reasonably  designed  to  pre¬ 
vent  fraudulent,  deceptive  or  manipula¬ 
tive  acts  or  practices. 

Under  proposed  Rule  13e-3(b)(l),  it 
would  be  a  fraudulent,  deceptive  or  ma¬ 
nipulative  act  or  practice  in  connection 
with  a  Rule  13e-3  transaction  for  an  is¬ 
suer  which  has  a  class  of  equity  securi¬ 
ties  registered  pursuant  to  Section  12 
of  the  Exchange  Act  or  for  an  affiliate  of 
such  an  issuer:  (i)  to  purchase,  directly 
or  indirectly,  any  such  security  if  such 
Rule  13e-3  transaction  is  unfair  to  un¬ 
affiliated  securityholders:  (ii)  to  employ 
any  device,  scheme  or  artifice  to  defraud 
any  person:  (iii)  to  make  any  untrue 
statement  of  a  material  fact  or  to  omit 
to  state  a  material  fact  necessary  in 
order  to  make  the  statements  made,  in 
light  of  the  circumstances  under  which 
they  are  made,  not  misleading:  or  (iv)  to 
engage  in  any  act,  practice  or  course  of 
business  which  operates  or  would  oper¬ 
ate  as  a  fraud  or  deceit  upon  any  person. 

Proposed  Rule  13e-3  (b)(2),  which 
would  operate  both  independently  of  and 
in  conjunction  with  proposed  Rule  13e- 
3(b)(1),  would  establish  means  reason¬ 
ably  designed  to  prevent  fraudulent,  de¬ 
ceptive  of  manipulative  acts  or  practices. 
Under  this  proposal,  it  would  be  unlaw¬ 
ful  for  a  Section  12  issuer  or  an  affiliate 
of  such  an  issuer  to  engage,  either  di¬ 
rectly  or  indirectly  in  a  Rule  13e-3 
transaction  unless:  (i)  the  Rule  13e-3 
transaction  is  fair  to  unaffiliated  se¬ 
curityholders:  (ii)  the  Section  12  issuer 
or  affiliate  of  such  issuer  complies  with 
the  requirements  of  paragraphs  (d),  (e) 
and  (f)  of  proposed  Rule  13e-3:  and 
(iii)  the  Rule  13e-3  transaction  is  not 
otherwise  fraudulent,  deceptive  or  ma¬ 
nipulative  as  defined  in  proposed  Rule 
13e-3(b) (1). 

Both  sub-paragraphs  of  proposed  Rule 
13e-3(b)  would  include  a  fairness  stand¬ 
ard.  The  determination  of  the  fairness  of 
a  Rule  13e-3  transaction  to  unaffiliated 
security  holders  will  necessarily  depend 
on  the  facts  and  circumstances  of  each 
case.  However,  the  Note  to  proposed  Rule 
13e-3(b)  sets  forth  certain  considera¬ 
tions  which  may  bear  on  the  question  of 
fairness  in  particular  situations.  The  fac¬ 
tors  in  the  proposed  Note  are  not  in¬ 
tended  to  be  an  exclusive  listing  of  fair¬ 
ness  criteria.  In  a  given  situation,  differ¬ 
ent  factors  may  be  determinative  as  to 
whether  a  Rule  13e-3  transaction  is  fair 
to  unaffiliated  securityholders.  There¬ 
fore,  the  factors  which  would  be  impor¬ 
tant  in  determining  the  fairness  of  a 
given  Rule  13e-3  transaction  and  the  ap¬ 
propriate  weight  which  should  be  ac¬ 
corded  to  one  or  more  of  the  considera¬ 
tions  enumerated  in  the  proposed  Note 
as  well  as  other  factors  in  a  particular 
context  will  vary. 

It  should  be  noted  that  both  substan¬ 
tive  and  procedural  fairness  of  a  Rule 


13e-3  transaction  would  be  required  un¬ 
der  proposed  Rule  13e-3(b) , 

The  Commission  specifically  requests 
comments  as  to  whether  there  are  ad¬ 
ditional  appropriate  considerations 
which  should  be  included  in  the  Note  to 
proposed  Rule  13e-3(b). 

D.  PROPOSED  RULE  13e-3(C)  :  APPLICATION 
OF  SECTION  TO  AN  ISSUER  (OR  AN  AFFILI¬ 
ATE  OF  SUCH  ISSUER)  SUBJECT  TO  SECTION 

15(d)  OF  THE  ACT  ll7  CFR  240.136-3(0)  1 

Proposed  Rule  13e— 3(c)  sets  forth  the 
application  of  the  provisions  of  proposed 
Rule  13e-3  if  the  Rule  13e-3  transaction 
involves  a  Section  15(d)  issuer  or  an  af¬ 
filiate  of  such  an  issuer.  Under  para¬ 
graph  (c)  of  the  proposal,  it  would  be  un¬ 
lawful  as  a  fraudulent,  deceptive  or  ma¬ 
nipulative  act  or  practice  for  a  Section 
15(d)  issuer  or  an  affiliate  of  such  an 
issuer  to  engage,  directly  or  indirectly,  in 
a  Rule  13e-3  transaction  unless  such  is¬ 
suer  or  affiliate  complies  with  paragraphs 
(d),  (e)  and  (f)  of  proposed  Rule  13e-3. 
Therefore,  Section  15(d)  issuers  or  affil¬ 
iates  of  such  issuers  would  be  subject  to 
the  filing,  disclosure  and  dissemination 
requirements  of  the  proposal,  but  not  to 
the  provisions  of  proix>sed  Rule  13e-3(b) . 

’The  Commission  believes  that  this  reg¬ 
ulation  is  appropriate  in  the  public  in¬ 
terest  and  for  the  protection  of  investors 
because  of  the  possible  occurrence  of 
fraudulent,  deceptive  or  manipulative 
acts  or  practices  in  connection  with  Rule 
13e-3  transactions  by  Section  15(d)  is¬ 
suers  and  their  affiliates.  The  potential 
for  such  acts  or  practices  poses  possible 
harm  to  investors  holding  the  equity 
securities  of  such  issuers  and  threatens 
the  confidence  of  such  investors  in  the 
securities  markets. 

E.  PROPOSED  RULE  13e-3(d):  MATERIAL  RE¬ 
QUIRED  TO  BE  FILED  [l7  CFR  240.13e-3(d)  1 

'The  filing  framework  which  would  be 
established  by  proposed  Rule  13e-3(d) 
would  be  applicable  to  any  Rule  13e-3 
transaction.  The  proposal  contemplates 
an  on-going  filing  procedure  in  connec¬ 
tion  with  a  Rule  13e-3  transaction. 

Under  proposed  Rule  13e-3(d)  (1)  [17 
CFR  240.13e-3(d)  (1)  1,  the  issuer  or  af¬ 
filiate  engaging  in  a  Rule  13e-3  trans¬ 
action  would  be  required  to  file  a  Rule 
13e-3  Transaction  Statement  on  Sched¬ 
ule  13E-3  [17  CFR  240.13e-100],  includ¬ 
ing  all  exhibits  thereto,  with  the  Com¬ 
mission.  The  time  for  such  an  initial  fil¬ 
ing  would  be  set  forth  in  (jeneral  In¬ 
struction  A  to  proposed  Schedule  13E-3. 
This  proposed  instruction  recognizes  the 
variety  of  methods  employed  in  such 
transactions.  Consequently,  the  initial 
filing  requirement  for  the  proposed 
Schedule  would  depend  on  the  type  of 
Rule  13e-3  transaction  involved.  If  the 
transaction  involves  the  filing  with  the 
Commission  of  soliciting  materials  or  an 
information  statement  pursuant  to  Regu¬ 
lations  14A  [17  CFR  240.14a-l  to  240.14a- 
1031  or  14C  [17  CFR  240.14c-l  to  240.14c- 
1011,  respectively,  the  proposed  Sched¬ 
ule  13E-3  would  be  filed  concurrently 
with  the  filing  of  “Preliminary  Copies”  of 
such  soliciting  materials  or  information 
statement.  If  the  transaction  involves  the 
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filing  of  a  registration  statement  under 
the  Securities  Act,  the  proposed  Sched¬ 
ule  would  be  filed  concurrently  there¬ 
with.  If  the  transaction  involves  a  ten¬ 
der  offer,  the  proposed  Schedule  would  be 
filed  simultaneously  with  or  prior  to  the 
time  the  tender  offer  is  first  published, 
sent  or  given  to  security  holders  of  the 
class  of  equity  securities  which  is  the 
subject  of  the  Rule  13e-3  transaction.  In 
cases  where  the  transaction  does  not  in¬ 
volve  a  solicitation,  an  information  state¬ 
ment,  the  registration  of  securities  or  a 
tender  offer,  as  described  above,  the  pro¬ 
posed  Schedule  would  be  required  to  be 
filed  with  the  Commission  at  least  30 
days  prior  to  the  date  of  any  purchase  by 
the  issuer  or  affiliate  of  any  securities  of 
the  class  of  securities  subject  to  the  Rule 
13e-3  transaction. 

Material  changes  in  the  information 
set  forth  in  the  initial  filing  of  the  pro¬ 
posed  Schedule  would  be  required  to  be 
promptly  filed  with  the  Commission 
under  proposed  Rule  13e-3(c)(2)  [17 
CFR  240.13e-3(c)  (2)  1.  These  filings 
would  be  denominated  as  amendments 
on  Schedule  13E-3.“ 

A  final  amendment  on  Schedule  13E-3 
disclosing  the  results  of  the  Rule  13e-3 
transaction  would  be  required  to  be  filed 
vmder  proposed  Rule  13e-3(d)  (3)  [17 
CFR  240.13e-3(d)  (3)  ]  promptly  after 
the  termination  of  the  transaction. 

The  proposed  system  would  facilitate 
the  filing  of  the  new  proposed  Schedule 
13E-3  and  amendments  thereto  with  the 
Commission.  It  is  intended  to  establish  a 
separate  reporting  framework  specifi¬ 
cally  tailored  to  Rule  13e-3  transactions 
while,  at  the  same  time,  avoiding,  to  the 
extent  feasible,  the  imposition  of  undue 
burdens  on  the  issuer  or  affiliate  engag¬ 
ing  in  such  transactions.  Consequently, 
a  voluntary  incorporation  by  reference 
procedure  would  be  established  by  Gen¬ 
eral  Instruction  P  to  the  proposed  Sched¬ 
ule.  If  the  Rule  13e-3  transaction  re¬ 
ported  on  in  the  proposed  Schedule  in¬ 
volves  a  transaction  subject  to  Regula¬ 
tions  14A  or  14C  under  the  Exchange 
Act,  the  registration  of  securities  under 
the  Securities  Act  or  a  tender  offer  for 
equity  securities  of  a  class  which  is 
registered  pursuant  to  Section  12  of  the 
Exchange  Act,  which  is  made  by  an 
affiliate  of  such  a  Section  12  issuer,  the 
information  contained  in  the  proxy  ma¬ 
terials,  the  information  statement,  the 
registration  statement  or  the  Schedule 
14D-1  [§  240.14d-100]  respectively,  which 
is  filed  with  the  Commission  may  be  in¬ 
corporated  by  reference  imder  certain 
conditions.  These  conditions  would  re¬ 
quire  the  inclusion  of  a  cross-reference 
sheet  in  the  proposed  Schedule  13E-3. 
Assuming  that  the  other  filing  required 
to  be  made  with  the  Commission  con¬ 
tains  all  the  information  which  would 
be  required  by  the  items  of  proposed 


“  General  Instruction  H  of  the  proposed 
Schedule  would  permit  the  person  filing  an 
amendment  to  the  proposed  Schedule  dis¬ 
closing  a  material  change  in  the  information 
set  forth  In  the  proposed  Schedule  to  omit 
any  information  previously  disclosed  in  the 
proposed  Schedule. 


Schedule  13E-3,  the  filing  requirement 
under  proposed  Rule  13e-3(c)  would  be 
satisfied  by  filing  a  Schedule  13E-3  con¬ 
taining  a  cover  sheet,  cross  reference 
sheet,  a  copy  of  the  proxy  material,  in¬ 
formation  statement,  registration  state¬ 
ment  or  Schedule  14E>-1  and  a  signature 
page. 

General  Instruction  P  to  the  proposed 
Schedule  would  not  be  applicable  in 
transactions  where  no  other  filings,  as 
described  above,  would  be  required  under 
the  federal  securities  laws.  In  such  trans¬ 
actions,  the  proposed  schedule  13E-3 
would  be  the  only  filing  with  the  Com¬ 
mission  concerning  the  Rule  13e-3  trans¬ 
action.  An  example  of  such  Rule  13e-3 
transaction  would  be  a  proxy  solicitation 
or  information  statement  by  a  Section 
15(d)  issuer  or  by  an  affiliate  of  such  an 
issuer.  In  such  Rule  13e-3  transactions. 
General  Instruction  B  of  the  proposed 
Schedule  would  be  primarily  applicable. 

F.  PROPOSED  RULE  130-3  (0)  :  DISCLOSURE  OF 

CERTAIN  INFORMATION  [17  CFR  240.130- 

3  (6)  1 

deposed  Rule  13e-3(e),  which  would 
apply  to  any  Rule  13e-3  transaction, 
would  set  forth  the  information  required 
to  be  included  in  the  disclosure  furnished 
to  holders  of  the  class  of  equity  securities 
which  is  the  subject  of  the  transaction. 
This  disclosure  provision  would  consist  of 
two  elements:  (1)  the  information  re¬ 
quired  by  Items  1  through  20  of  propased 
Schedule  13E-3  [17  CFR  240.13e-100]  or 
a  fair  and  adequate  summary  thereof; 
and  (2)  any  other  information  required 
to  be  disclosed  pursuant  to  any  other  ap¬ 
plicable  rule  or  regulation  under  the 
Federal  securities  laws.  The  operation  of 
this  proposal  may  be  shown  by  an  ex¬ 
ample. 

If  an  affiliate  of  a  Section  12  issuer 
makes  a  cash  tender  offer  for  the  equity 
securities  of  such  issuer  and  the  tender 
offer  is  also  a  Rule  13e-3  transaction,  the 
information  published,  sent  or  given  to 
security  holders  by  the  affiliate  would 
contain  the  information  required  by 
Items  1  through  20  of  proposed  Schedule 
13E-3  (or  a  fair  and  adequate  summary 
thereof)  as  well  as  the  information  re¬ 
quired  by  Rule  14d-l  [  17  CFR  240.14d- 
1(c)(4)].  If  financial  statements  of  the 
affiliates  were  required  by  Item  9  of 
Schedule  14D-1  [17  CFR  240.14d-100], 
such  financial  statements  would  be  in 
addition  to  that  required  by  Item  17  of 
proposed  Schedule  13E-3.  In  the  normal 
course,  duplication  of  substantially  sim¬ 
ilar  disclosure  requirements  of  other  ap¬ 
plicable  rules  or  regulations  under  the 
Federal  securities  laws  would  not  be  re¬ 
quired.  However,  if  the  other  applicable 
rules  and  regulations  required  disclosure 
in  addition  to  that  required  by  Items  1 
through  20  of  proposed  Schedule  13e-3, 
such  additional  information  would  be  in¬ 
cluded  in  the  disclosure  to  security- 
holders.  If  no  other  rule  or  regulation 
under  the  Federal  securities  laws  is  ap¬ 
plicable,  the  information  required  by 
Items  1  through  20  of  the  proposed 
Schedule  or  a  fair  and  adequate  sum¬ 
mary  thereof  would  constitute  the  mini¬ 


mum  disclosure  required  to  be  made  to 
securityholders. 

Instruction  2  to  proposed  paragraph 
(e)  recognizes  that  the  financial  state¬ 
ments  necessary  to  present  a  fair  and 
adequate  summary  of  Item  17  of  the  pro¬ 
posed  Schedule  may  vary  depending  on 
the  facts  and  circumstances  involved. 
However,  summary  financial  informa¬ 
tion  equivalent  to  that  required  by  para¬ 
graph  e  of  Guide  59  of  the  Guides  for 
Preparation  and  Filing  of  Registration 
Statements  would  normally  be  sufficient 
summary  disclosure  of  Item  17  for  the 
purposes  of  proposed  Rule  13e-3(e)  with 
respect  to  long  form  publication  of  a 
tender  offer.  If  such  financial  informa¬ 
tion  is  summarized,  whether  in  long  form 
publication  of  a  tender  offer  or  other¬ 
wise,  the  disclosure  to  securityholders 
should  include  a  statement  as  to  how 
more  complete  information  can  be  ob¬ 
tained. 

As  indicated  in  proposed  Rule  13e-3 
(e),  the  manner  in  which  the  disclosure 
required  by  that  proposal  would  be  dis¬ 
seminated  to  security  holders  would  be 
governed  by  proposed  Rule  13e-3(f)  [17 
CFR  240.13e-3(f)], 

PROPOSED  RULE  130-3  (f)  :  DISSEMINATION 

OF  DISCLOSURE  [l7  CFR  240.13e-3(f )  ] 

Proposed  Rule  13e-3(f)  would  concern 
the  methods  of  dissemination  of  the  in¬ 
formation  required  to  be  disclosed  to  the 
security  holders  of  the  class  of  equity 
securities  which  is  the  subject  of  the 
Rule  13e-3  transaction.  The  method  of 
dissemination  applicable  to  a  Rule  13e-3 
transaction  would  depend  on  the  type 
of  transaction  involved. 

If  the  Rule  13e-3  transaction  is  a  pur¬ 
chase  as  described  in  proposed  Rule  13e- 
3(a)  (4)  (i)iA)  [17  CFR  240.13e-3(a)  (4) 
(i)  (A)  ]  or  a  vote,  consent  or  authoriza¬ 
tion  as  described  in  proposed  Rule  13e-3 
(a)(4)(i)(C)  [17  CFR  240.13e-3(a)  (4) 
(i)(C)],  proposed  Rule  13e-3(f)(l)  [17 
CFR  240.13e-3(f)  (1)  ]  would  apply.  The 
disclosure  would  be  mailed,  sent  or  given 
to  each  person  who  is  a  record  holder  of 
the  class  of  equity  securities  subject  to 
the  Rule  13e-3  transaction  as  of  a  date 
20  days  prior  to  the  date  of  the  dissemi¬ 
nation  of  such  information.  While  the 
disclosure  would  be  disseminated  in  ac¬ 
cordance  with  the  provisions  of  applica¬ 
ble  Federal  or  State  law,  in  no  event 
would  such  dissemination  occur  later 
than  20  days  prior  to  any  such  purchase 
or  anv  such  vote,  consent  or  authoriza¬ 
tion.  Thus,  proposed  Rule  13e-3(f)  (D  (i) 
[17  CFR  240.13e-3(f)  (1)  (i)  1  would  pro¬ 
vide  for  a  20  days  “waiting  period”  dur¬ 
ing  which  a  Rule  13e-3  transaction  could 
not  be  effected. 

Moreover,  if  the  issuer  or  affiliate  en¬ 
gaging  in  such  a  Rule  13e-3  transac¬ 
tion  knows  that  securities  of  the  class 
which  is  the  subject  of  the  transaction 
are  held  of  record  by  a  broker,  dealer, 
bank  or  voting  trust  or  their  nominees, 
proposed  Rule  13e-3(f)  (1)  (ii)  [17  CFR 
240.13e-3(f)(l)(ii)l  would  establish  a 
procedure  for  ensuring  that  the  required 
disclosure  is  furnished  in  a  timely  man¬ 
ner  to  the  beneficial  owners  of  the  se¬ 
curities  so  held.  Additionally,  proposed 
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Rule  13e-3(f)  (1)  (iii)  117  CFR  240.13e-3 
(f)(l)(iii)I  would  require  dissemination 
of  material  changes  in  the  information 
required  by  paragraph  (d)  of  the  pro¬ 
posed  rule  to  the  record  and  beneficial 
owners  in  the  same  manner  used  to  dis¬ 
seminate  the  disclosure  initially. 

If  the  Rule  13e-3  transaction  is  a 
tender  offer  for  equity  securities  of  a 
Section  12  issuer  and  is  made  by  an  af¬ 
filiate  of  such  issuer,  the  dissemination 
requirements  of  Section  14(d)  (1)  of  the 
Exchange  Act  and  Rule  14d-l  (17  CFR 
240.14d-ll  promulgated  thereunder 
would  apply.  These  requirements  would 
be  amended  upon  the  adoption  by  the 
Commission  of  proposed  Rule  14d-3  “  or 
a  revision  of  such  proposal.  However, 
proposed  Rule  13e-3(f)  (2)  117  CFR  240.- 
13e-3(f)(2)l  would  apply  to  tender  of¬ 
fers  for  the  equity  securities  of  a  Sec¬ 
tion  12  issuer  made  by  the  issuer  of  such 
class  and  to  tender  offers  or  the  equity 
securities  of  a  Section  15(d)  issuer  made 
by  either  the  issuer  of  such  class  of  se¬ 
curities  or  by  an  affiliate  of  such  issuer. 
Under  this  proposal,  the  tender  offer 
w'ould  be  required  to  be  published,  sent 
or  given  to  security  holders  of  the  class 
of  equity  securities  being  sought.  Mater¬ 
ial  changes  to  the  information  first  pub¬ 
lished,  sent  or  given  to  security  holders 
would  be  required  to  be  disseminated  in 
the  same  manner  in  which  the  tender 
offer  was  initially  published,  sent  or 
given  to  security  holders. 

In  order  to  establish  standards  where¬ 
by  information  communicated  in  com¬ 
pliance  with  proposed  Rule  13e-3(f)  (2) 
would  be  deemed  “published,  sent  or 
given  to  security  holders,”  the  instruc¬ 
tion  to  the  proposal  sets  forth  three  al¬ 
ternative  methods.  The  instruction  is 
not  intended  to  be  a  mandatory  or  ex¬ 
clusive  regulation  of  such  tender  of¬ 
fers.  As  long  as  the  issuer  or  affiliate 
fully  complies  with  the  requirements  of 
any  one  of  the  three  methods,  either  of 
the  other  two  methods  may  ^  utilized 
in  whole  or  in  part.  Thus,  the  three 
methods  are  not  in  any  way  mutually 
exclusive.  The  three  methods — long  form 
publication,  use  of  stockholder  and  other 
lists  and  summary  publication — general¬ 
ly  conform  to  those  methods  published 
for  comment  on  proposed  Rule  14d-3.‘“ 
Long  form  publication  would  be  sub¬ 
stantially  equivalent  to  the  current 
practice  under  Section  14(d)(1)  of  the 
Exchange  Act  with  respect  to  conven¬ 
tional  tender  offers.  Under  the  method 
involving  use  of  shareholder  and  other 
lists,  the  issuer  or  affiliate  would  be  re¬ 
quired  to  mail  the  formal  offer  to  all 
persons  named  on  the  most  recent 
shareholder  list  in  its  possession,  under 
its  control  or  within  its  access.  The  is¬ 
suer  or  affiliate  would  also  furnish  (pur¬ 
suant  to  inquiries  by  or  on  behalf  of  the 
issuer  or  affiliate)  the  number  of  copies 
of  the  formal  offer  requested  by  brokers, 
banks  and  similar  persons  whose  names 


“See  Release  No.  34-12676  (August  6,  1976) 
(41  FR  33004,  33010). 
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appear  or  whose  nominees  appear  on  the 
list  of  stockholders  or  who  are  listed 
as  participants  on  the  most  recent  se¬ 
curity  position  listing  of  any  clearing 
agency  which  acts  as  a  depository  which 
which  is  in  the  possession,  under  the 
control  or  within  the  reasonable  access 
of  the  issuer  or  affiliate.  Such  persons 
would  be  requested  to  forward  the  copies 
of  the  formal  offer  to  the  beneficial 
owners  of  the  securities.  The  issuer  or 
affiliate  would  undertake  to  pay  the  rea¬ 
sonable  expenses  of  such  persons  in  for¬ 
warding  such  copies. 

The  third  method  of  communication, 
summary  publication,  would  only  be 
available  with  respect  to  a  Rule  13e-3 
transaction  involving  a  tender  offer  by  a 
Section  12  issuer.  A  Rule  13e-3  transac¬ 
tion  involving  a  tender  offer  by  a  Section 
15(d)  issuer  or  an  affiliate  of  such  issuer 
would  not  be  able  to  use  this  communi¬ 
cation  method  because  of  the  procedures 
involved  in  summary  publication  and  the 
lack  of  substantive  regulation.  For  Sec¬ 
tion  12  issuers  who  would  be  able  to  use 
this  method,  summary  publication  would 
require  that  at  least  certain  specified 
material  information  appear  in  a  sum¬ 
mary  advertisement  and  would  provide 
for  security  holders  to  be  able  to  promptly 
obtain  the  information  required  by  pro¬ 
posed  Rule  13e-3(e)  from  the  issuer. 
Additionally,  a  statement  would  be  re¬ 
quired  undpr  summary  publication  which 
would  incorporate  by  reference  the  infor¬ 
mation  required  by  proposed  Rule  13e- 
3(e)  into  the  summary  advertisement. 

The  procedures  proposed  in  Rule  13e- 
3(f)  are  intended  to  provide  reasonable 
assurance  that  the  information  required 
J;o  be  disclosed  to  security  holders  in  a 
Rule  13e-3  transaction  will  be  dissemi¬ 
nated  to  them.  Dissemination  is  a  vital 
element  of  disclosure,  for  without  ade¬ 
quate  dissemination  the  value  of  full  and 
fair  disclosure  is  diminished. 

H.  PROPOSED  RULE  13E-3(g):  EXCEPTIONS 
[  17  CFR  240.13e-3(g)  1 

The  exceptions  to  proposed  Rule  13e-3 
which  would  be  provided  by  proposed 
Rule  13e-3(g)  include  transactions  by  a 
holding  company  registered  under  the 
Public  Utility  Holding  Company  Act  of 
1935  and  certain  solicitations  by  an  is¬ 
suer  with  respect  to  a  plan  of  reorgani¬ 
zation  under  Chapter  X  of  the  Bank¬ 
ruptcy  Act.  The  proposed  exemptions  for 
these  transactions  are  based  on  the  regu¬ 
lation  or  supervision  of  such  transactions 
provided  by  other  governmental  author¬ 
ities.  Redemptions,  calls  or  purchases 
pursuant  to  the  instruments  creating  or 
governing  the  class  of  equity  securities 
involved  would  also  be  exempt  from  the 
proposal,  if  adopted,  because  such  trans¬ 
actions  do  not  come  within  the  purview 
of  the  purposes  of  the  proposed  rule- 
making. 

Additionally,  the  Commission  specifi¬ 
cally  requests  comment  as  to  whether 
other  transactions  which  may  be  encom¬ 
passed  within  the  definition  of  a  Rule 
13e-3  transaction  but  which  are  not  com¬ 
prehended  within  the  purposes  of  this 
proposal  ought  to  be  exempted  by  rule 
from  the  purview  of  the  section. 


I.  PROPOSED  SCHEDULE  130-3:  RULE  130-3 

TRANSACTION  STATEMENT  [  17  CFR  240.- 

136-1001 

If  adopted,  proposed  Schedule  13E-3 
would  establish  a  separate  disclosure 
document  which  would  be  required  to  be 
filed  in  connection  with  any  Rule  13e-3 
transaction.  The  Commission  believes 
that  this  separate  schedule  specifically 
tailored  to  Rule  13e-3  transactions  will 
provide  more  meaningful  disclosure  to 
investors. 

Several  of  the  General  Instructions  to 
the  proposed  Schedule  have  been  dis¬ 
cussed  above.  Instruction  C  to  the  pro¬ 
posed  Schedule  is  similar  to  Instruction 
C  in  Schedule  14D-1  117  CFR  240.14d- 
1-001.  It  is  proposed  in  Schedule  13E-3  for 
a  similar  purpose,  viz.  to  identify  the 
persons  with  respect  to  whom  informa¬ 
tion  in  certain  items  of  the  proposed 
Schedule  would  be  required  to  be  dis¬ 
closed.  Under  proposed  Instruction  C,  a 
person  which  is  a  corporation  filing  the 
proposed  Schedule  would  be  required  to 
disclose  certain  information  regarding 
its  executive  officers  and  directors  rather 
than  all  officers.  In  multiple  tier  cor¬ 
porate  structures,'  no  information  would 
be  required  regarding  officers  or  directors 
of  mid-term  corporations,  unless  they 
were  also  controlling  persons  of  the  cor¬ 
poration  filing  the  proposed  Schedule. 

Item  1  of  the  proposed  Schedule  is  pri¬ 
marily  concerned  with  the  class  of  equity 
securities  which  is  the  subject  of  the  Rule 
13e-3  transaction.  Proposed  Item  1(f) 
would  require  disclosure  of  certain  infor¬ 
mation  with  respect  to  prior  purchases  by 
the  issuer  or  affiliate  of  the  securities  sub¬ 
ject  to  the  Rule  13e-3  transaction.  While 
this  disclosure  would  normally  pertain  to 
the  period  since  the  commencement  of 
the  issuer’s  third  full  fiscal  year  preceding 
the  date  of  the  filing  of  the  Schedule 
13E-3,  disclosure  of  previous  purchases 
would  also  be  required  if  any  such  pur¬ 
chase  is  material  to  the  Rule  13e-3  trans¬ 
action.  The  information  which  would  be 
disclosed  on  a  quarterly  basis  would  in¬ 
clude  the  amount  of  securities  pur¬ 
chased,  the  range  of  prices  paid  for  such 
securities  and  the  average  purchase 
-price  during  such  quarterly  period.  Pro¬ 
posed  Item  l(f/  is  intended  to  enable 
securityholders  to  compare  the  prices  of 
prior  purchases  by  the  issuer  or  affiliate 
with  the  consideration  being  offered  in 
the  Rule  13e-3  transaction.  It  is  also  de¬ 
signed  to  augment  the  disclosure  of  the 
market  price  information  in  proposed 
Item  Kc)  especially  in  cases  where  there 
has  been  a  thin  or  illiquid  market  in  the 
securities  which  are  the  subject  of  the 
Rule  13e-3  transaction. 

Proposed  Item  2  would  require  back¬ 
ground  information  concerning  the  per¬ 
son  filing  the  proposed  schedule  and  re¬ 
lated  persons  which  would  pertain  to  em¬ 
ployment  history,  criminal  convictions 
and  certain  civil  actions  during  the  five 
year  period  prior  to  the  Rule  13e-3  trans¬ 
action. 

If  the  proposed  Schedule  is  filed  by  an 
affiliate  of  the  issuer,  proposed  Item  3(a) 
would  require  disclosure  of  past  contacts, 
transactions  or  negotiations  between 
such  affiliate  and  the  issuer.  In  contrast. 


FEDERAL  REGISTER,  VOL.  42,  NO.  226— WEDNESDAY,  NOVEMBER  23,  1977 


PROPOSED  RULES 


60099 


proposed  Item  3(b)  would  concern  past 
contacts  or  negotiations  between  the  is¬ 
suer  (or  any  of  its  affiliates)  and  any 
person  not  affiliated  with  the  issuer  con¬ 
cerning  such  events  as  a  merger  or  con¬ 
solidation  with  or  acquisition  of  the  is¬ 
suer  or  any  of  its  subsidiaries;  a  tender 
offer  for  or  other  acquisition  of  securi¬ 
ties  of  any  class  of  the  issuer;  and  elec¬ 
tion  of  directors  of  the  issuer;  or  a  sale 
or  other  transfer  of  a  material  amount  of 
assets  of  the  issuer  or  any  of  its  subsid¬ 
iaries.  The  disclosure  that  would  be  re¬ 
quired  by  proposed  Item  3  would  pertain 
to  contacts,  negotiations  or  transactions 
which  occurred  since  the  commence¬ 
ment  of  the  issuer’s  third  full  fiscal  year 
preceding  the  date  of  the  initial  filing  of 
this  schedule  by  the  issuer  or  affiliate  en¬ 
gaging  in  the  Rule  13e-3  transaction. 

While  proposed  Item  4  would  concern 
the  terms  of  the  transaction,  proposed 
Item  5  of  the  proposed  Schedule  would 
require  disclosure  for  the  purpose  (s)  of 
the  Rule  13e-3  transaction  as  well  as  the 
bases  therefor  and  proposed  Item  6 
would  require  a  description  of  certain 
plans  or  proposals  of  the  person  filing  the 
proposed  Schedule.  The  source  and 
amount  of  funds  or  other  consideration 
to  be  used  in  purchasing  securities 
pursuant  to  the  Rule  13e-3  transac¬ 
tion  would  be  disclosed  under  proposed 
Item  7. 

Proposed  Items  8.  9  and  10  would  deal 
with  the  determination  of  the  considera¬ 
tion  for  the  Rule  13e-3  transaction,  any 
determination  as  to  the  fairness  of  the 
transaction  to  securityholders  who  are 
not  affiliates  of  the  issuer  and  reports, 
opinions  and  appraisals  received  by  the 
issuer  or  affiliate  in  connection  with  the 
Rule  13e-3  transaction,  respectively.  The 
description  under  proposed  Item  8  would 
include,  but  not  be  limited  to,  the  extent 
to  which  certain  factors  were  or  were 
not  considered  in  the  determination  of 
the  type  and  amount  of  consideration  to 
be  offered  to  equity  securityholders  of  the 
class  of  securities  subject  to  the  Rule 
13e-3  transaction.  These  factors  would 
be:  current  market  value;  historical 
market  value;  net  book  value;  going  con¬ 
cern  value;  liquidation  value;  any  report, 
opinion  or  appraisal  described  in  pro¬ 
posed  Item  10;  and  other  factors.  While 
proposed  Item  10  would  not  require  that 
any  report,  opinion  or  appraisal  by  an 
outside  party  be  made  with  respect  to 
the  Rule  13e-3  transaction,  if  the  issuer 
or  affiliate  has  received  any  such  report, 
opinion  or  appraisal  certain  information 
would  be. required.  Opinions  of  counsel,  if 
any,  respecting  the  legality  of  the  Rule 
13e-3  transaction  under  the  law  of  the 
state  or  other  jurisdiction  under  which 
the  issuer  was  organized  would  be  sum¬ 
marized.  With  respect  to  any  report, 
opinion  (other  than  an  opinion  of  coun¬ 
sel)  or  appraisal  by  an  outside  party,  the 
disclosure  would  include:  backeround  in¬ 
formation  concerning  the  person  re¬ 
sponsible  for  such  report,  opinion  or  ap¬ 
praisal;  and  a  summary  of  certain  in¬ 
formation  regarding  such  report,  opinion 
or  appraisal  such  as  the  procedures  fol¬ 
lowed,  the  findings  and  recommenda¬ 
tions,  the  bases  for  and  methods  of  ar¬ 


riving  at  such  findings  and  recommenda¬ 
tions  and  any  instructions  received  from 
or  limitations  imposed  by  the  issuer  or 
affiliate  in  connection  with  such  report, 
opinion  or  appraisal.  Moreover,  a  state¬ 
ment  would  be  required  by  Item  10(b) 
of  the  proposed  Schedule  to  the  effect 
that  such  report,  opinion  ( other  than  an 
opinion  of  counsel)  or  appraisal  would 
be  available  for  inspection  and  copying 
at  the  principal  executive  offices  of  the 
issuer  or  affiliate  during  its  regular  busi¬ 
ness  hours  by  any  interested  equity 
securityholder  of  the  issuer  or  his  rep¬ 
resentative  who  has  been  so  designated 
in  writing.  The  requirements  of  proposea 
Items  8,  9  and  10  are  intended  to  ensure 
full  disclosure  concerning  the  material 
elements  in  the  determination  of  the 
consideration  to  be  offered  in  the  Rule 
13e-3  transaction. 

Items  11  and  12  of  the  proposed 
Schedule  would  relate  to  interest  in  the 
securities  of  the  issuer  by  the  person  fil¬ 
ing  the  proposed  Schedule  and  certain 
related  persons  and  certain  contacts,  ar¬ 
rangements  or  undertakings  with  re¬ 
spect  to  the  issuer’s  securities  by  similar 
persons,  respectively.  These  proposals  are 
substantially  similar  to  Items  6  and  7 
of  Schedule  14D-1. 

Proposed  Item  13  would  require  dis¬ 
closure  concerning  the  present  intention 
and  recommendation  of  certain  persons 
with  regard  to  the  Rule  13e-3  transac¬ 
tion.  This  disclosure  would  only  be  re¬ 
quired  to  the  extent  known  by  the  per¬ 
son  filing  the  proposed  Schedule  after 
reasonable  inquiry. 

The  effects  of  the  Rule  13e-3  transac¬ 
tion  on  the  issuer  or  affiliate  would  be 
disclosed  under  proposed  Item  14  as  well 
as  a  general  description  of  the  federal 
tax  consequences  of  the  transaction  on 
security  holders  whose  equity  interest  in 
the  issuer  would  be  eliminated. 

Under  proposed  Item  15,  other  provi¬ 
sions  of  the  Rule  13e-3  transaction 
would  be  disclosed.  'These  include,  but 
would  not  be  limited  to:  appraisal 
rights;  access  by  shareholders  who  are 
not  affiliates  of  the  issuer  to  the  corpo¬ 
rate  files  of  the  issuer  or  affiliate:  and 
any  steps  to  be  taken  by  the  issuer  or 
affiliate  to  provide  or  assure  that  any 
debt  securities  received  in  exchange  for 
equity  securities  are  or  will  be  eligible 
for  trading  on  any  national  securities  ex¬ 
change  or  an  automated  inter-dealer 
quotation  system. 

Item  16  of  the  proposed  Schedule 
would  concern  the  consideration  given 
by  the  issuer  or  affiliate  to  any  transac¬ 
tion  (other  than  a  Rule  13e-3  transac¬ 
tion)  as  an  alternative  to  the  Rule  13e-3 
transaction. 

The  financial  information  which 
would  be  required  by  Item  17  of  the  pro¬ 
posed  Schedule  would  include:  histori¬ 
cal  financial  information  concerning  the 
issuer;  pro  forma  data  regarding  cer¬ 
tain  material  effects  of  the  Rule  13e-3 
transaction:  and,  if  the  Rule  13e-3 
transaction  involves  a  tender  offer  for 
the  eouity  securities  of  a  Section  15(d) 
issuer  by  an  affiliate  of  such  issuer  and 
if  the  disclosure  requirements  of  Item 


9  of  Schedule  14D-1  would  be  applicable 
to  such  an  affiliate,  financial  informa¬ 
tion  concerning  the  affiliate  comparable 
to  that  required  by  Item  9  of  Schedule 
14D-1.  The  following  example  illustrates 
an  instance  when  the  requirement  of  the 
financial  information  of  an  affiliate  may 
be  triggered  under  proposed  Item  17(c). 
If  a  corporate  affiliate  of  a  Section  15(d) 
issuer  makes  a  tender  offer  for  the  equity 
securities  of  such  Section  15(d)  issuer 
and  the  tender  offer  is  for  less  than  all 
the  shares  currently  held  by  investors 
who  are  not  affiliates  of  the  Section 
15(d)  issuer,  then  the  financial  infor¬ 
mation  of  such  issuer  may  be  material 
to  the  Rule  13e-3  transaction  and  such 
affiliate  may  be  required  to  comply  with 
Item  9  of  Schedule  14D-1. 

Proposed  Items  18  and  19  concern  per¬ 
sons  and  assets  employed,  retained  or 
utilized  in  the  Rule  13e-3  transaction  and 
the  payment  of  expenses  in  connection 
with  the  transaction,  respectively. 

Under  proposed  Item  20,  such  addi¬ 
tional  information  would  be  required  to 
be  furnished  as  may  be  necessary  to 
make  the  statements  reouired  in  the  pro¬ 
posed  Schedule,  in  light  of  the  circum¬ 
stances  under  which  they  are  made,  not 
materially  misleading. 

Finally,  Item  21  of  the  proposed 
Schedule  would  set  forth  the  material  to 
be  filed  as  exhibits. 

TV.  Implied  Right  of  Action 

Although  Section  13(e)  of  the  Ex¬ 
change  Act  does  not  explicitly  provide 
for  a  private  cause  of  action,  the  Com¬ 
mission  believes  that,  should  proposed 
Rule  13e-3  be  adopted,  it  would  be  ap¬ 
propriate  for  the  courts  to  construe  its 
provisions  in  such  a  way  as  to  imply  a 
private  right  thereunder.  The  Supreme 
Court  has  held  that  where  the  congres¬ 
sional  purpose  of  a  statute  is  the  protec¬ 
tion  of  public  investors,  and  where  that 
purpose  is  likely  to  be  undermined  ab¬ 
sent  private  enforcement,  private  reme¬ 
dies  may  be  implied  in  favor  of  the  par¬ 
ticular  investor  class  intended  to  be 
protected.  In  keeping  with  the  theory 
that  private  enforcement  in  certain  in¬ 
stances  provides  a  necessary  supplement 
to  Commission  action,  a  private  right  of 
action  has  been  implied  under  other  pro¬ 
visions  of  the  1934  Act.  including  Section 
14(a)  “  and  Section  10(b). “ 

Section  13(e)  of  the  Exchange  Act,  as 
well  as  Sections  14(a)  and  10(b),  pro¬ 
vides  that  the  Commission  may  adopt 
rules  and  regulations  in  furtherance  of 
the  statutory  purpose  of  the  public  in¬ 
terest  and  investor  protection.  Although 
Section  13(e)  is  silent  as  to  private  rem¬ 
edies,  the  protection  of  non-affiliate 
shareholders  from  fraudulent,  manipu¬ 
lative  or  deceptive  conduct  by  section  12 
issuers  and  their  affiliates  in  connec¬ 
tion  with  Rule  13e-3  transactions  would 
be  advanced  by  reading  into  the  statute 
a  damages  remedy  in  favor  of  such 
shareholders,  who  are  the  direct  and  in- 


““J.I.  Case  V.  Borak,”  377  U.S.  426,  432 
(1964). 

“  "Superintendent  of  Insurance  v.  Bank¬ 
ers  Life  <tr  Casualty  Co.,”  404  U.S.  6.  13  n.  9 
(1971). 
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tended  beneficiaries  of  the  legislation. 
Not  only  are  such  shareholders  members 
of  the  “class  for  whose  especial  benefit 
the  legislation  was  enacted  *  *  but. 
in  the  Commission’s  view,  implication  of 
a  private  right  of  action  in  their  favor  is 
entirely  consistent  with  the  legislative 
scheme. 

V.  General  and  Specific  Inquiries 

In  addition  to  the  issues  raised  by  the 
proposals,  the  Commission  requests  writ¬ 
ten  comments  on  the  following: 

(1)  Whether  alternatives  not  encom¬ 
passed  by  these  proposals  should  be  con¬ 
sidered  by  the  Commission  and,  if  so, 
the  specific  nature  of  any  such  alterna¬ 
tive,  its  jurisdictional  basis  and  its  prob¬ 
able  effect: 

(2)  Whether  the  Commission  has  ade¬ 
quate  rulemaking  authority  to  adopt  the 
proposals  published  in  this  release; 

(3)  Whether  rulemaking  which  would 
integrate  purchases  by  an  issuer  or 
affiliate  prior  to  its  commencement  of  a 
Rule  13e-3  transaction  is  necessary  or 
appropriate  in  the  public  interest  and 
for  the  protection  of  investors: 

(4)  Whether  rulemaking  should  be 
considered  which  would  require  an  issuer 
or  affiliate  engaging  in  a  Rule  13e-3 
transaction  to  notify  any  remaining 
holder  of  the  equity  securities  of  the 
cla.ss  of  securities  which  was  subject  to 
the  transaction  and/or  to  require  the 
issuer  or  affiliate  to  offer  to  purchase  the 
securities  held  by  any  remaining  security 
holder  for  the  same  consideration  paid 
in  the  Rule  13e-3  transaction  for  a 
period,  such  as  thirty  days,  following  the 
date  such  Rule  13e-3  transaction  termi¬ 
nated  or  was  consummated. 

(5)  Whether  the  costs  imposed  on  an 
issuer  or  an  affiliate  of  such  issuer  en¬ 
gaging  in  a  Rule  13e-3  transaction  by 
these  proposals  would  outweigh  their 
benefits  to  investors  and  the  public  in¬ 
terest:  and 

(6)  Whether  the  proposed  rule  and  re¬ 
lated  schedule,  if  adopted,  would  have  an 
adverse  impact  on  competition  or  would 
impose  a  burden  on  competition  which 
is  neither  necessary  nor  appropriate  in 
furthering  the  purposes  of  the  Exchange 
Act.  Comments  on  this  inquiry  will' be 
considered  by  the  Commission  in  com¬ 
plying  with  its  responsibilities  under  Sec¬ 
tion  23(a)  (1)  of  the  Exchange  Act.  Com¬ 
ments  on  Inquiries  6  and  7  should  in¬ 
clude,  to  the  extent  feasible,  detailed 
empirical  and  other  evidentiary  material 
in  support  of  any  conclusions,  opinions 
or  positions. 

(7)  Whether  all  closed-end  invest¬ 
ment  companies  should  be  subject  to  all 
the  provisions  of  the  proposed  Rule 
13e-3.  As  proposed,  only  those  closed-end 
companies  with  securities  listed  on  a 
national  securities  exchange  (and  reg¬ 
istered  under  Section  12(b)  of  the  Ex¬ 
change  Act)  would  be  subject  to  proposed 
Rule  13e-3(b),  the  substantive  anti¬ 
fraud  rule,  and  proposed  Rule  13e-3(f), 
the  special  tender  offer  provisions. 

In  addressing  the  issues  raised  in  this 
release,  commentators  should  feel  free 


*’“Cort.  V.  Ash,”  422  U.S.  66,  78  (1975) 
(emphasis  in  original) . 


to  consider  the  materials  accumulated  in 
Commission  File  No.  4-178.  The  text  of 
the  proposed  rule  and  related  schedule 
follows. 

Text  op  Proposals 

The  text  of  the  proposed  rule  is  set 
forth  below : 

1.  Rule  13e-3  is  proposed  to  be  adopted 
to  read  as  follows : 

§  240.13e— 3  Going  private  transactions 
by  certain  issuers  or  their  affiliates. 

(a)  Definitions.  Unless  the  context 
otherwise  requires,  all  terms  used  in  this 
section  have  the  same  meaning  as  in  the 
Act  or  elsewhere  in  the  General  Rules 
and  Regulations  thereunder.  In  addition, 
the  following  definitions  apply: 

(1)  An  “affiliate”  of  an  issuer  is  a  per¬ 
son  that  directly  or  indirectly  through 
one  or  more  intermediaries  controls,  is 
controlled  by,  or  is  under  common  con¬ 
trol  with  such  issuer.  For  the  purposes 
of  this  section  only,  a  person  who  is  not 
an  affiliate  of  an  issuer  at  the  commence¬ 
ment  of  such  person’s  tender  offer  for  a 
class  of  equity  securities  of  such  issuer 
will  not  be  deemed  an  affiliate  of  such 
issuer  prior  to  the  stated  termination  o' 
such  tender  offer  and  any  extensions 
thereof. 

(2)  The  term  “executive  officer” 
means  the  president,  vice  president,  sec¬ 
retary,  treasurer,  any  vice  president  in 
charge  of  a  principal  business  function 
(such  as  sales,  administration  or  finance) 
and  any  other  person  who  performs  sim¬ 
ilar  policy  making  functions  for  the 
issuer: 

(3)  The  term  “purchase”  means  any 
acquisition  for  value  or  any  contract  to 
buy,  purchase  or  acquire  for  value  in¬ 
cluding,  but  not  limited  to,  any  acquisi¬ 
tion  pursuant  to  the  dissolution  of  an 
issuer  subsequent  to  the  sale  or  other 
disposition  of  substantially  all  the  assets 
of  such  issuer  to  its  affiliate,  any  acquisi¬ 
tion  pursuant  to  a  merger,  any  purchase 
of  fractional  interests  in  connection  with 
a  reverse  stock  split  and  a  purchase  sub¬ 
ject  to  the  control  of  an  issuer  or  an 
affiliate  of  such  issuer; 

(4)  A  “Rule  13e-3  transaction”  is  any 
transaction,  or  series  of  transactions  in¬ 
volving  one  or  more  of  the  transactions, 
described  in  paragraph  (a)  (4)  (i)  of  this 
section  which  has  either  a  reasonable 
likelihood  or  a  purpose  of  producing, 
either  directly  or  indirectly,  any  of  the 
effects  described  in  pararaph  (a)(4)(ii) 
of  this  section; 

(i)  The  transactions  referred  to  in 
paragraph  (a)(4)  of  this  section  are: 

(A)  A  purchase  of  any  equity  security 
by  the  issuer  of  such  security  or  by  an 
affiliate  of  such  issuer; 

(B)  A  tender  offer  for  or  request  or 
invitation  for  tenders  of  any  equity  secu¬ 
rity  made  by  the  issuer  of  such  class  of 
securities  or  by  an  affiliate  of  such  is¬ 
suer;  or 

(C)  A  solicitation  of  any  proxy,  con¬ 
sent  or  authorization  of  a  holder  of  any 
equity  security  by  the  issuer  of  the  class 
of  securities  or  by  an  affiliate  of  such 
issuer  in  connection  with;  a  merger;  con¬ 
solidation,  reclassification,  reorganiza¬ 


tion  or  similar  corporate  transaction  be¬ 
tween  an  issuer  (or  its  subsidiaries)  and 
its  affiliate;  a  sale  of  substantially  all  the 
assets  of  an  issuer  to  its  affiliate;  or  a 
reverse  stock  split  of  any  class  of  equity 
securities  of  the  issuer  involving  the  pur¬ 
chase  of  fractional  interests. 

(ii)  The  effects  of  referred  to  in  para¬ 
graph  (a)(4)  of  this  section  are: 

(A)  Causing  a  class  of  equity  securi¬ 
ties  of  the  issuer  to  be  subject  to  delist¬ 
ing  from  a  national  securities  exchange; 

(B)  Causing  a  class  of  equity  securi¬ 
ties  of  the  issuer  to  be  eligible  for  ter¬ 
mination  of  registration  pursuant  to  Sec¬ 
tion  12(g)  (4)  of  the  Act; 

(C)  Causing  the  issuer  to  be  eligible 
for  suspension  of  reporting  obligations 
pursuant  to  Section  15(d)  of  the  Act  as 
of  the  beginning  of  the  next  fiscal  year 
of  the  issuer:  or 

(D)  Causing  a  class  of  equity  securi¬ 
ties  of  the  issuer  which  is  authorized 
to  be  quoted  in  an  inter-dealer  quotation 
system  of  a  registered  national  securities 
association  to  cease  to  be  so  authorized; 
and 

(5)  An  “unaffiliated  securityholder”  is 
any  securityholder  of  an  equity  security 
subject  to  a  Rule  13e-3  transaction  who 
is  not  an  affiliate  of  the  issuer  of  such 
security. 

(b)  Application  of  section  to  an  issuer 
(or  an  affiliate  of  such  issuer)  subject 
to  section  12  of  the  Act. 

Preamble 

The  practice  of  Issuers  and  affiliates  of 
such  Issuers  engaging  in  transactions  which 
have  the  effect  of  eliminating  or  substan¬ 
tially  reducing  the  equity  Interest  of  an 
issuer  held  by  the  public  and  resulting  in 
the  issuer  or  its  successor  becoming  pri¬ 
vately  held  is  a  matter  of  serious  concern 
to  the  Commission.  Among  other  things, 
these  transactions  may  frustrate  the  rea¬ 
sonable  expectations  of  investors.  When  an 
Investor  purchases  equity  securities  In  a 
public  company,  he  reasonably  expects  that 
the  issuer  has  the  burden  of  Justifying  any 
actions  which  would  result  In  depriving 
him  of  the  characteristics  inherent  in  his 
investment  in  publicly  traded  securities. 

The  nature  of,  and  methods  utilized  in 
effecting,  going  private  transactions  present 
an  opportunity  for  fraudulent,  deceptive  or 
manipulative  acts  or  practices,  particularly 
overreaching  of  unaffiliated  securityholders 
by  the  Issuer  or  its  affiliates.  This  is  due  In 
part  to  the  lack  of  arm’s  length  bargaining 
position  of  unaffiliated  securityholders  un¬ 
der  the  circumstances  of  these  transactions 
and  the  unaffiliated  securityholders’  In¬ 
ability  to  Influence  corporate  decisions  to 
enter  into  such  transactions.  The  potential 
for  unfair  and  inequitable  acts  or  practices 
with  respect  to  unaffillated  securityholders  In 
these  transactions  exposes  Individual  inves¬ 
tors  to  significant  risks  and  threatens  In¬ 
vestors’  confidence  In  the  securities  mar¬ 
kets. 

To  promote  the  public  interest  and  the 
protection  of  investors,  the  following  para¬ 
graph  implements  Section  13(e)  of  the  Act 
with  respect  to  a  Rule  13e-3  transaction  (as 
defined  In  paragraph  (a)(4)  of  this  sec¬ 
tion)  by  an  issuer  with  a  class  of  equity 
securities  registered  pursuant  to  Section  12 
of  the  Act.  or  by  an  affiliate  of  such  an 
Issuer.  This  paragraph  defines  certain 
fraudulent,  deceptive  or  manipulative  acts 
or  practices  and  provides  means  reasonably 
designed  to  prevent  such  acts  or  practices. 
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(1)  It  shall  be  a  fraudulent,  deceptive 
or  manipulative  act  or  practice,  in  con¬ 
nection  with  a  Rule  13e-3  transaction, 
for  an  issuer  (or  an  affiliate  of  such  is¬ 
suer)  which  has  a  class  of  equity  securi¬ 
ties  registered  pursuant  to  Section  12  of 
the  Act. 

(1)  To  purchase,  directly  or  indirectly, 
any  such  security  if  such  Rule  13e-3 
transaction  is  unfair  to  unaffiliated  se¬ 
curityholders: 

(ii)  To  employ  any  device,  scheme  or 
artifice  to  defraud  any  person; 

(iii)  To  make  any  untrue  statement 
of  a  material  fact  or  to  omit  to  state 
a  material  fact  necessary  in  order  to 
make  the  statements  made,  in  light  of 
the  circumstances  under  which  they 
were  made,  not  misleading;  or 

(iv)  To  engage  in  any  act,  practice  or 
course  of  business  which  operates  or 
would  operate  as  a  fraud  or  deceit  upon 
any  person. 

(2)  As  a  means  reasonably  designed 
to  prevent  fraudulent,  deceptive  or  ma¬ 
nipulative  acts  or  practices,  it  shall  be 
unlawful  for  an  issuer  (or  an  affiliate  of 
such  an  issuer)  which  has  a  class  of 
equity  securities  registered  pursuant  to 
Section  12  of  the  Act  to  engage,  directly 
or  indirectly,  in  a  Rule  13e-3  transaction 
unless : 

(i)  The  Rule  13e-3  transaction  is  fair 
to  unaffiliated  securityholders: 

(ii)  Such  issuer  or  affiliate  complies 
with  the  requirements  of  paragraphs  (d) , 
(e)  and  (f)  of  this  Section;  and 

(iii)  The  Rule  13e-3  transaction  is  not 
otherwise  fraudulent,  deceptive  or  ma¬ 
nipulative  as  defined  in  paragraph  (b) 
(1)  of  this  section. 

Note. — The  determination  of  the  fairness 
of  a  Rule  13e-3  transaction  to  unafflllated 
securityholders  will  necessarily  depend  on 
the  facts  and  circumstances  of  each  case. 

“Certain  considerations  which  may  bear 
upon  the  question  of  fairness  in  particu¬ 
lar  situations  are  set  forth  below.  Some 
of  these  indicia  relate  to  substance  and 
others  are  indicia  of  procedural  fairness. 
Both  substantive  and  procedural  fairness 
are  required.  However,  the  following  fac¬ 
tors  are  not  intended  to  be  an  exclusive 
listing  of  fairness  criteria;  in  a  given 
situation,  different  factors  may  be  de- 
terminitive  as  to  whether  a  Rule  13e-3 
transaction  is  fair  to  unaffiliated  secu¬ 
rity  holders.  Which  of  the  following  fac¬ 
tors  are  important  in  determining  the 
fairness  of  any  given  transaction,  and  the 
weight,  if  any,  which  should  be  given  to 
one  or  more  of  them  and  other  considera¬ 
tions  in  a  particular  context,  will  vary. 

Considerations  bearing  upon  the  ques¬ 
tion  of  whether  a  particular  Rule  13e-3 
transaction  is  fair  to  unaffiliated  secu¬ 
rityholders  may  include,  but  are  not  lim¬ 
ited  to  the  following: 

(A)  Whether  the  Rule  13e-3  transac¬ 
tion  has  been  approved  by  a  majority  of 
the  unaffiliated  security  holders  after  (I) 
delivery  to  such  persons  of  a  disclosure 
document  containing  the  information  re¬ 
quired  by  Rule  13e-3(e)  or  a  fair  and 
adequate  summary  thereof;  and  (2)  such 
persons  have  had  a  reasonable  oppor¬ 
tunity  to  consider  such  information; 


(B)  Whether  the  consideration  offered 
to  unaffiliated  securityholders  for  the 
securities  subject  to  the  Rule  13e-3  trans¬ 
action  is  fair  in  light  of  such  factors  as, 
for  example,  current  market  prices,  his¬ 
torical  market  prices,  net  book  value,  go¬ 
ing-concern  value,  liquidation  value,  pre¬ 
vious  purchases  disclosed  in  Item  1(f)  of 
Schedule  13E-3,  and  any  report,  opinion, 
or  appraisal  described  in  Item  10  of  the 
Schedule  13E-3: 

(C)  Whether  a  majority  of  sufficiently 
disinterested  directors,  if  any,  of  the 
issuer  has  voted  to  approve  the  transac¬ 
tion  prior  to  (1)  dissemination  of  the  dis¬ 
closure  document  containing  the  in¬ 
formation  required  by  proposed  Rule 
13e-3(e)  or  a  fair  and  adequate  summary 
thereof;  and  (2)  any  vote  of  unaffiliated 
securityholders  of  the  issuer  with  respect 
to  the  Rule  13e-3  transaction. 

(D)  Whether  a  representative  of  the 
unaffiliated  securityholders  who  is  in¬ 
dependent  of  the  issuer  and  its  affiliate 
has  negotiated,  and  agreed  to,  the  terms 
of  the  Rule  13e-3  transaction; 

(E)  Whether  the  terms  and  conditions 
of  the  Rule  13e-3  transaction  are  fair  to 
unaffiliated  securityholders  in  light  of 
the  terms  and  conditions  of  any  other 
offers  made  by  third  parties  for  securities 
of  the  class  which  is  the  subject  of  the 
Rule  13e-3  transaction; 

(F)  The  purpose  of  the  Rule  13e-3 
transaction; 

(Q)  The  anticipated  benefits  to  be  de¬ 
rived  from  the  Rule  13e-3  transaction  by 
the  issuer  or  affiliate,  including  consid¬ 
eration  of  the  extent  to  which  the  issuer’s 
funds  or  other  assets  are  used  in  con¬ 
nection  with  the  Rule  13e-3  transaction, 
vis-a-vis  those  to  be  derived  by  unaf¬ 
filiated  securityholders ; 

(H)  The  tax  consequences  likely  to  be 
incurred  by  unafliliated  securityholders 
of  the  issuer  as  a  result  of  the  timing  of 
the  Rule  13e-3  transaction; 

(I)  Whether  the  Rule  13e-3  transac¬ 
tion  complies  with  the  requirements  of 
applicable  laws  and  regulations  of  the 
state  of  incorporation  of  the  issuer  whose 
securities  are  the  subject  of  the  Rule  13e- 
3  transaction;  and 

(J)  In  certain  Rule  13e-3  transactions 
(such  as  those  involving  the  purchase  of 
the  equity  securities  of  a  subsidiary  by  its 
parent),  whether  the  consideration  of¬ 
fered  to  the  unaffiliated  securityholders 
for  the  securities  which  are  the  subject  of 
the  Rule  13e-3  transaction  is  comprised 
of  securities  of  the  surviving  entity  (such 
as  the  parent)  which  would  enable  such 
unaffiliated  securityholders  to  maintain 
an  equity  interest  in  the  continuing  busi¬ 
ness  enterprise. 

(c)  Application  of  section  to  an  issuer 
(or  an  affiliate  of  such  issuer)  subject  to 
Section  15(d)  of  the  Act.  It  shall  be  un¬ 
lawful  as  a  fraudulent,  deceptive  or 
manipulative  act  or  practice  for  an  issuer 
(or  an  affiliate  of  such  issuer)  which  is 
required  to  file  periodic  reports  pursuant 
to  Section  15(d)  of  the  Act  to  engage, 
directly  or  indirectly  hi  a  Rule  13e-3 
transaction  unless  such  issuer  or  affiliate 
complies  with  the  requirements  of  para¬ 
graphs  (d),  (e)  and  (f)  of  this  section. 


(d)  Material  required  to  be  filed.  The 
issuer  or  affiliate  shall : 

(1)  File  eight  copies  of  a  Rule  13e-3 
Transaction  Statement  on  Schedule 
13E-3  [§  240.136-1001,  including  all  ex¬ 
hibits  thereto,  with  the  Commission 
within  the  periods  specified  in  such 
schedule: 

(2)  Report  any  material  change  in  the 
information  set  forth  in  the  Schedule 
13E-3  IS  240.13e-100]  required  by  this 
section  by  promptly  filing  eight  copies  of 
an  amendment  on  Schedule  13E-3 
[§  240.13e-100]  with  the  Commission: 
and 

(3)  Report  the  results  of  the  Rule 
13e-3  transaction  by  filing  eight  copies  of 
a  final  amendment  on  Schedule  13E-3 
[§  240.136-1001  with  the  Commission 
promptly  after  the  termination  of  such 
transaction. 

(e)  Disclosure  of  certain  information. 
With  respect  to  any  Rule  13e-3  transac¬ 
tion,  the  issuer  or  affiliate,  in  addition  to 
any  other  information  required  to  be 
disclosed  pursuant  to  any  other  appli¬ 
cable  rule  or  regulation  under  the  fed¬ 
eral  securities  laws,  shall  disclose  the  in¬ 
formation  required  by  Items  1  through  20 
of  the  Rule  13e-3  Transaction  Statement 
on  Schedule  13E-3  [§  240.13e-1001  or  a 
fair  and  adequate  summary  thereof  to 
security  holders  of  the  class  of  equity 
securities  which  is  the  subject  of  the 
transaction  in  the  manner  prescribed  by 
paragraph  (f)  of  this  section.  Any  dis¬ 
closure  document  transmitted  to  such 
securityholders  shall  set  forth  on  the 
outside  front  cover  page  the  following 
statement  printed  in  bold  face  capital 
letters : 

This  transaction  has  not  been  approved  or 
disapproved  by  the  Securities  and  Exchange 
Commission  nor  has  the  Commission  passed 
upon  the  fairness  or  merits  of  such  transac¬ 
tion  nor  upon  the  accuracy  or  adequacy  of 
the  Information  contained  In  this  document. 
Any  representation  to  the  contrary  Is  un¬ 
lawful. 

Instructions.  1.  Negative  responses  to  any 
such  Item  of  Schedule  13E-3  [§  240.13e-100] 
need  not  be  Included  In  the  Information  dis¬ 
seminated  to  securityholders. 

2.  Although  the  financial  statements  nec¬ 
essary  to  present  a  fair  and  adequate  sum¬ 
mary  of  Item  17  of  Schedule  13E-3  [  §  240.- 
13e-100]  may  vary  depending  on  the  facts 
end  circumstances  Involved,  summary  finan¬ 
cial  Information  equivalent  to  that  required 
by  paragraph  e  of  Guide  59  of  the  Guides 
for  Preparation  and  Filing  of  Registration 
Statements  will  normally  be  sufficient  sum¬ 
mary  disclosure  of  Item  17  for  purposes  of 
paragraph  (e)  of  this  section  with  respect  to 
long-form  publication  of  a  tender  offer.  If 
the  Information  required  by  Item  17  Is  sum¬ 
marized  In  the  long-form  publication  of  a 
tender  offer  or  otherwise,  appropriate  In¬ 
structions  should  be  Included  stating  how 
more  complete  financial  Information  can  be 
obtained. 

(f)  Dissemination  of  disclosure.  (1)  If 
the  Rule  13e-3  transaction  is  a  purchase 
as  described  in  paragraph  (a)  (4)  (i)  (A) 
of  this  section  or  a  vote,  consent  or 
authorization  as  described  in  paragraph 
(a)  (4)  (i)  (C)  of  this  section,  the  issuer 
or  affiliate  shall : 

(i)  Mail,  send  or  give  the  information 
required  by  paragraph  (e)  of  this  section 
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in  accordance  with  the  provisions  of  any 
applicable  federal  or  state  law  but  in  no 
event  later  than  20  days  prior  to  any 
such  purchase  or  any  such  vote,  consent 
or  authorization  to  each  person  who  is 
a  record  holder  of  a  class  of  equity  se¬ 
curities  subject  to  the  Rule  13e-3  trans¬ 
action  as  of  a  date  20  days  prior  to  the 
date  of  dissemination  of  such  informa¬ 
tion: 

(iii  If  the  issuer  or  affiliate  knows  that 
securities  of  the  class  of  securities  sub¬ 
ject  to  the  Rule  13e-3  transaction  are 
held  of  record  by  a  broker,  dealer,  bank 
or  voting  trust  or  their  nominees,  furnish 
the  number  of  copies  of  the  information 
required  by  paragraph  (e)  of  this  section 
that  are  requested  by  such  persons  (pur¬ 
suant  to  inquiries  by  or  on  behalf  of  the 
issuer  or  affiliate),  instruct  such  persons 
to  forward  such  information  to  the  bene¬ 
ficial  owners  of  such  securities  in  a 
timely  manner  and  undertake  to  pay  the 
reasonable  expenses  incurred  by  such 
persons  in  forwarding  such  information; 
and 

(iii)  Promptly  disseminate  material 
changes  to  the  information  required  by 
paragraph  (d)  of  this  section  to  the 
same  persons  and  in  the  similar  manner 
as ’described  in  paragraphs  tf)  (1)  (i)  and 
<ii)  of  this  section. 

Instruction.  Issuers,  registered  broker- 
dealers  and  other  persons  may  have  other 
obligations  under  the  rules  or  regulations 
promulgated  under  the  Act  with  respect  to 
the  dissemination  of  soliciting  materials  to 
record  and  beneficial  owners  of  securities. 
However,  if  the  Rule  13e-3  transaction  is  the 
only  subject  of  such  soliciting  materials,  the 
requirements  of  paragraph  (f)(1)  of  this 
section  shall  take  priority  over  the  dissemi¬ 
nation  requirements  of  such  other  rules  and 
regulations. 

(2)  If  the  Rule  13e-3  transaction  is 
a  tender  offer  for  or  request  or  invita¬ 
tion  for  tenders  of  equity  securities  of 
an  issuer  made  by  the  issuer  of  such 
class  which  is  registered  or  required  to 
be  registered  pursuant  to  section  12  of 
the  Act  or  made  by  either  an  issuer  or 
an  affiliate  of  an  issuer  for  such  class 
and  the  issuer  is  subject  to  the  periodic 
reporting  requirements  of  section  15(d) 
of  the  Act: 

(i)  The  tender  offer  containing  the 
information  required  by  paragraph  (e) 
of  this  section  shall  be  published,  sent 
or  given  to  securityholders  of  the  class 
of  securities  being  sought  by  the  issuer 
or  affiliate;  and 

Instruction.  The  tender  offer  shall  be 
deemed  "published,  sent  or  given  to  security- 
holders”  if  the  Issuer  or  affiliate  complies 
fully  with  one  of  the  following: 

(A)  Long-Form  publication.  Publishing  the 
formal  offer  containing  the  information  re¬ 
quired  by  paragraph  (e)  of  this  section  in 
a  newspaper  which,  depending  on  the  facts 
and  circumstances  Involved,  may  require 
publication  in  a  newspaper  with  a  national 
circulation  or  may  only  require  publication 
In  a  newspaper  with  metropolitan  or  regional 
circulation; 

(B)  Use  of  stockholder  and  other  lists. 
[  Mailing  the  formal  offer  of  the  Issuer  or 


affiliate  containing  the  information  required 
by  paragraph_(e)  of  this  section  to  all  persons 
named  on  the  most  recent  list  of  stockholders 
in  the  possession,  under  the  control  or  within 
the  access  of  the  Issuer  or  affiliate  and,  pur¬ 
suant  to  inquiries  by  or  on  behalf  of  the 
Issuer  or  affiliate,  furnishing  the  number  of 
copies  of  the  formal  offer  requested  by  brok¬ 
ers,  banks  and  similar  persons  whose  names 
appear  or  whose  nominees  appear  on  the  list 
of  stockholders  or  who  are  listed  as  partici¬ 
pants  on  the  most  recent  security  position 
listing  of  any  clearing  agency  which  acts  as 
a  depository  which  is  in  the  possession,  under 
the  control,  or  within  the  reasonable  access 
of  the  Issuer  or  affiliate,  instructing  such 
persons  to  forward  such  formal  offer  to  the 
beneficial  owners  of  such  securities  In  a 
timely  manner  and  undertaking  to  pay  the 
reasonable  expenses  of  such  persons  in  for¬ 
warding  such  information;  or 

(C)  Summary  publication.  With  respect  to 
a  tender  offer  by  an  issuer  for  equity  securi¬ 
ties  of  a  class  of  such  issuer  which  is  regis¬ 
tered  pursuant  to  Section  12  of  the  Act,  pub¬ 
lishing  a  summary  advertisement  of  such 
tender  offer  in  a  newspaper  which,  depending 
on  the  facts  and  circumstances  Involved,  may 
require  publication  in  a  newspaper  with  a 
national  circulation  or  may  only  require 
publication  in  a  newspaper  with  metropoli¬ 
tan  or  regional  circulation.  The  summary 
advertisement  shall  include  at  least; 

( 1 )  The  identity  of  the  Issuer; 

(2)  The  ainount  and  class  of  securities 
being  sought  and  the  price  being  offered 
therefor; 

(3)  The  scheduled  expiration  date  of  the 
tender  offer  and  whether  it  is  extendable; 

(4)  The  general  purpose  of  the  tender 
offer; 

(5)  Appropriate  instructions  for  record 
holders  and  beneficial  owners  of  securities  of 
the  class  being  sought  regarding  how  to 
obtain  promptly,  at  the  expense  of  the  Issuer, 
the  Information  required  by  paragraph  (e) 
of  this  section;  and 

(6)  A  statement  that  the  Information  re¬ 
quired  by  paragraph  (e)  of  this  section  Is  in¬ 
corporated  by  reference  into  the  summary 
advertisement  of  the  Issuer's  tender  offer. 

(ii)  Material  changes  to  the  informa¬ 
tion  first  published,  sent  or  given  to  se¬ 
curityholders  pursuant  to  paragraph 
(f )  (2)  (i)  of  this  section  shall  be  prompt¬ 
ly  disseminated  by  the  issuer  or  affiliate 
in  the  manner  in  which  the  formal  offer 
was  first  published,  sent  or  given  to  se¬ 
curityholders. 

(g)  Exceptions.  This  section  shall  not 
apply  to: 

(1)  Transactions  by  a  holding  com¬ 
pany  registered  under  the  Public  Utility 
Holding  Company  Act  of  1935; 

(2)  Redemptions,  calls  or  similar  pur¬ 
chases  or  an  equity  security  by  an  issuer 
pursuant  to  specific  provisions  set  forth 
in  the  instrument (s)  creating  or  govern¬ 
ing  that  class  of  equity  securities;  or 

(3)  Any  solicitation  by  an  issuer  with 
respect  to  a  plan  of  reorganization  under 
Chapter  X  of  the  Bankruptcy  Act,  as 
amended,  if  made  after  the  entry  of  an 
order  approving  such  plan  pursuant  to 
section  174  of  that  Act  and  after,  or  con¬ 
currently  with,  the  transmittal  of  infor¬ 
mation  concerning  such  plan  as  required 
by  section  175  of  that  Act. 

2.  Schedule  13E-3  is  proposed  to  be 
adopted  to  read  as  follows : 


§240.13e-100  Schedule  13E-3,  Rule 
13e— 3  [§  240.13e— 3]  transaclion 

statement  pursuant  to  section  13(e) 
of  the  Securities  Exchange  Act  of 
1934. 

(Amendment  No. _ ] 


(Name  and  address  of  principal  executive 
offices  of  the  issuer  of  the  class  of  securi¬ 
ties  subject  to  Rule  13e-3  transaction) 


(Name  of  person(s)  filing  Statement) 


(Title  of  class  of  securities) 


(CUSIP  number  of  class  of  securities) 


(Name,  address  and  telephone  number  of 

person  authorized  to  receive  notices  and 

communications ) 

This  statement  is  filed  in  connection  with 
(check  the  appropriate  box) : 

a.  □  The  filing  of  solicitation  materials  or 

an  information  statement  subject  to 
Regulations  14A  (17  CFR  240.14a-l  to 
240.14a-1031  or  14C  (17  CFR  240.14c-l 
to  240.14C-1011  under  the  Securities 
Exchange  Act  of  1934. 

b.  □  The  filing  ol  a  registration  statement 

under  the  Securities  Act  of  1933. 

c.  □  A  tender  offer. 

d.  □  None  of  the  above. 

Instruction:  Eight  copies  of  this  statement, 
including  all  exhibits,  should  be  filed  with 
the  Commission. 

General  Instructions 

A.  Deoendlng  on  the  type  of  Rule  13e-3 
transaction,  this  statement  shall  be  filed  with 
the  Commission : 

1.  Concurrently  with  the  filing  of  “Pre¬ 
liminary  Copies"  of  soliciting  materials  or 
an  information  statement  pursuant  to  Reg¬ 
ulations  14A  or  14C  under  the  Act; 

2.  Concurrently  with  the  filing  of  a  regis¬ 
tration  statement  under  the  Securities  Act  of 
1933; 

3.  Simultaneously  with  or  prior  to  the  time 
the  tender  offer  is  first  published,  sent  or 
given  to  security  holders;  or 

4.  At  least  30  days  prior  to  any  purchase 
of  any  securities  of  the  class  of  securities 
sublect  to  the  Rule  13e-3  transaction,  if  the 
transaction  does  not  involve  a  solicitation,  an 
information  statement,  the  registration  of 
securities  or  a  tender  offer,  as  described  In  1, 
2  or  3  of  this  Instruction. 

B.  The  item  numbers  and  caotlons  of  the 
items  shall  be  Included  but  the  text  of  the 
terms  is  to  be  omitted.  The  answers  to  the 
items  shall  be  so  prepared  as  to  indicate 
clearly  the  coverage  of  the  items  without 
referring  to  the  text  of  the  items.  Answer 
every  item.  If  an  item  is  inapplicable  or  the 
answer  is  in  the  negative,  so  state. 

C.  If  the  statement  is  filed  by  a  partner¬ 
ship,  syndicate  or  other  group,  the  informa¬ 
tion  called  for  by  Items  2,  3.  6,  7,  11,  12  and 
13  shall  be  glyen  with  respect  to: 

(1)  each  partner  of  such  partnership:  (11) 
each  partner  who  is  denominated  as  a  gen¬ 
eral  partner  or  who  functions  as  a  general 
partner  of  such  limited  partnership;  (ill) 
each  member  of  such  syndicate  or  groun;  and 
(ly)  each  person  controlling  such  partner  or 
member.  If  the  statement  is  filed  by  a  cor- 
prratlon,  or  if  a  person  referred  to  in  (1),  (11), 
(ill)  or  (ly)  of  this  Instruction  is  a  corpora¬ 
tion,  the  information  called  for  by  the  aboye 
mentioned  items  shall  be  glyen  with  respect 
to:  (a)  each  executive  officer  and  director  of 
such  corporation:  (b)  each  person  control¬ 
ling  such  corporation:  and  (c)  each  execu- 
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tlve  officer  and  director  of  any  corporation 
ultimately  In  control  of  such  coporatlon. 

D.  Information  contained  In  an  exhibit  to 
this  statement  or  In  a  filing  by  the  issuer 
other  than  a  filing  described  In  Instruction 
F  may  be  Incorporated  by  reference  In  an¬ 
swer  or  partial  answer  to  any  Item  of  the 
statement  unless  It  would  render  such  answer 
Incomplete,  unclear  or  confusing.  Matter 
Incorporated  by  reference  pursuant  to  this 
Instruction  shall  be  clearly  Identified  In  the 
reference  page,  paragraph,  caption  cr  other¬ 
wise.  An  express  statement  that  the  matter 
Is  Incorporated  by  reference  pursuant  to  this 
Instruction  shall  be  made  at  the  particular 
place  In  the  statement  where  the  Information 
Is  required. 

E.  The  Information  required  by  the  Items 
of  this  statement  Is  Intended  to  be  In  addi¬ 
tion  to  any  disclosure  requirements  of  any 
other  form  or  schedule  which  may  be  filed 
with  the  Commission  in  connection  with  the 
Rule  13e-3  transaction. 

P.  If  the  Rule  13e-3  transaction  Involves 
a  transaction  subject  to  Regulations  14A 
l§§  240.14a-l  to  240.14a-1031  or  14C  [§S  240.- 
14C-1  to  240.14C-101]  of  the  Act  the  registra¬ 
tion  of  securities  pursuant  to  the  Securities 
Act  of  1933  and  the  General  Rules  and  Regu¬ 
lations  promulgated  thereunder,  or  a  tender 
offer  for  equity  securities  of  a  class  of  securi¬ 
ties  registered  pursuant  to  section  12  of  the 
Act  which  Is  made  by  an  affiliate  of  the  Issuer 
of  such  class  of  securities,  the  Information 
contained  In  the  proxy,  the  Information 
statement,  the  registration  statement  or  the 
Schedule  14D-1  ( §  240.14d-1001,  respectively, 
which  Is  filed  with  the  Commission  may  be 
Incorporated  by  reference  In  answer  or  par¬ 
tial  answer  to  any  Item  of  this  statement  or 
amendments  thereto  provided  that  this 
statement  Includes  an  express  statement  to 
that  effect  and  a  cross  reference  sheet  show¬ 
ing  the  location  In  the  soliciting  materials, 
the  registration  statement  or  the  Schedule 
14D-1  of  the  Information  required  to  be 
Included  In  response  to  the  Items  of  this 
statement.  If  any  such  Item  Is  Inapplicable 
or  the  answer  thereto  Is  In  the  negative  and 
Is  omitted  from  the  proxy,  the  Information 
statement,  the  registration  statement  or  the 
Schedule  14I>-1,  a  statement  to  that  effect 
shall  be  made  In  the  cross  reference  sheet. 

O.  If  the  Rule  13e-3  transaction  Involves 
a  proxy  or  an  Information  statement  and  If 
preliminary  copies  of  such  materials  have 
been  Incorporated  by  reference  Into  this 
statement  pursuant  to  Instruction  F  of  this 
statement,  this  Schedule  13E-3  shall  be 
deemed  to  constitute  "Preliminary  Copies" 
within  the  meaning  of  Rule  14a-6(e)  I  §  240.- 
14a-6]  and  Rule  14c-5  ( §  240.140-5]  and 
shall  not  be  available  for  public  Inspection 
before  an  amendment  to  this  statement  con¬ 
taining  definitive  material  has  been  filed 
with  the  Commission. 

H.  Amendments  disclosing  a  material 
change  In  the  Information  set  forth  In  this 
statement  may  omit  any  Information  previ¬ 
ously  disclosed  In  this  statement. 

Item  1.  Issuer  and  Class  of  Securities  Sub¬ 
ject  to  the  Transaction,  (a)  State  the  name 
and  the  address  of  the  principal  executive 
offices  of  the  Issuer  of  the  class  of  equity 
securities  which  Is  the  subject  of  the  Rule 
13e-3  transaction. 

(b)  State  the  title,  the  number  of  shares 
outstanding  and  the  approximate  number  of 
holders  of  such  class  of  securities  as  of  the 
most  recent  practicable  date. 

(c)  Identify  the  principal  market  In  which 
such  securities  are  being  traded  and  state 
the  high  and  low  sales  prices  for  such  securi¬ 
ties  in  such  principal  market  (or.  In  the  ab¬ 
sence  thereof,  the  range  of  high  and  low  bid 
quotations)  for  each  quarterly  period  during 
the  past  two  years  and  the  source  of  such 
quotations  and.  If  there  Is  currently  no  es¬ 


tablished  trading  market  for  such  securities 
(excluding  limited  or  sporadic  quotations), 
furnish  a  statement  to  that  effect. 

(d)  State  the  frequency  and  amount  of 
any  dividends  paid  during  the  past  two  years 
with  respect  to  such  class  of  securities  and 
briefly  describe  any  restrictions  on  the 
Issuer’s  ability  to  pay  such  dividends. 

(e)  If  there  was  a  public  offering  of  such 
class  securities  by  the  Issuer  and/or  an  affili¬ 
ate  of  such  Issuer  during  the  past  five  years, 
state  the  date  of  such  offering,  the  amount 
of  securities  offered,  the  offering  price  per 
share  (to  Include  appropriate  adjustments) 
and  the  aggregate  proceeds  received  by  such 
Issuer  and/or  such  affiliate. 

(f)  With  respect  to  any  purchases  of  such 
securities  made  by  the  Issuer  or  affiliate 
.=lnce  the  commencement  of  the  Issuer’s 
third  full  fiscal  year  preceding  the  date  of 
this  schedule,  state  the  amount  of  such  se¬ 
curities  purchased,  the  range  of  prices  paid 
for  such  securities  and  the  average  purchase 
price  for  each  quarterly  period  of  the  Issuer 
during  such  period.  Furnish  similar  Informa¬ 
tion  with  respect  to  other  purchases  of  such 
securities  by  the  Issuer  or  affiliate  If  any 
such  purchase  Is  material  to  the  Rule  13e-3 
transaction. 

Item  2.  Identity  and  Background.  It  the 
person  filing  this  statement  Is  the  Issuer  of 
the  class  of  eoulty  securities  which  Is  the 
subject  of  the  Rule  13e-3  transaction,  make 
a  statement  to  that  effect.  If  this  statement 
Is  being  filed  by  an  affiliate  of  the  Issuer 
which  Is  other  than  a  natural  person  or  If 
any  person  enumerated  In  Instruction  C  to 
this  statement  Is  a  corporation,  partnership, 
limited  partnership,  syndicate  or  other  group 
of  persons,  state  its  name,  the  state  or  other 
place  of  its  oreanlzatlon.  Its  principal  busi¬ 
ness,  the  address  of  Its  principal  executive 
offices  and  provide  the  Information  required 
by  (e)  and  (f)  of  this  Item.  If  this  statement 
is  being  filed  by  an  affiliate  of  the  Issuer  who 
Is  a  natural  person  or  If  any  person  enumer¬ 
ated  in  Instruction  C  of  this  statement  Is  a 
natural  oer.son.  provide  the  Information  re¬ 
quired  by  (a)  through  (g)  of  this  Item  with 
resoect  to  such  person  (s) . 

(a)  Name. 

(b)  Residence  or  business  address. 

(c)  Present  principal  occupation  or  em¬ 
ployment  and  the  name,  principal  business 
and  address  of  any  corporation  or  other  or¬ 
ganization  In  which  such  employment  or 
occupation  Is  conducted. 

(d)  Material  occupations,  positions,  of¬ 
fices  or  employments  during  the  last  5  years 
giving  the  st'rtlng  and  ending  dates  of  each 
and  the  name,  principal  business  and  address 
of  any  business  corporation  or  other  orga¬ 
nization  In  which  such  occupation,  position, 
office  cr  employment  was  carried  on. 

Instruction.  It  a  person  has  held  various 
positions  with  the  same  organization,  or  If 
a  person  holds  comparable  positions  with 
multiple  related  organizations,  each  and 
every  position  need  not  be  specifically  dis¬ 
closed. 

(e)  Whether  or  not.  during  the  last  6 
years,  such  person  has  been  convicted  In  a 
criminal  proceeding  (excluding  traffic  viola¬ 
tions  or  similar  mlsdeameanors)  and.  If  so. 
give  the  dates,  nature  of  conviction,  name 
and  location  of  court,  and  penalty  Imposed 
or  ether  disposition  of  the  case. 

Instruction.  While  a  negative  answer  to 
this  sub-item  Is  required  In  this  schedule. 
It  need  not  be  furnished  to  security  holders. 

( f )  WOi  ether  or  not,  during  the  last  5  years, 
such  person  was  a  party  to  a  civil  proceed¬ 
ing  of  a  Judicial  or  administrative  body  of 
competent  Jurisdiction  and  as  a  result  of 
such  proceeding  was  or  is  sublect  to  a  lodg¬ 
ment.  decree  or  final  order  enjoining  future 
violations  of,  or  prohibiting  activities  sub¬ 


ject  to,  federal  or  state  securities  laws  or 
finding  any  violation  of  such  laws;  and.  If 
sq,  identify  and  describe  such  proceeding 
and  summarize  the  terms  of  such  Judgment, 
decree  or  final  order. 

Instruction.  While  a  negative  answer  to 
this  sub-item  Is  required  In  this  schedule.  It 
need  not  be  furnished  to  security-holders, 
(g)  Citizenship (s) . 

Item  3.  Past  Contracts,  Transactions  or 
Negotiations,  (a)  If  this  schedule  Is  filed 
by  an  affiliate  of  the  Issuer  of  the  class  of 
securities  which  Is  the  subject  of  the  Rule 
13e-3  transaction: 

(1)  Briefly  state  the  nature  and  approxi¬ 
mate  amount  (In  dollars)  of  any  transaction, 
other  than  those  described  In  Item  3(b)  of 
this  schedule,  which  has  occurred  since  the 
commencement  of  the  Issuer’s  third  full 
fifcal  year  preceding  the  date  of  this  sched¬ 
ule  between  such  affiliate  (Including  sub¬ 
sidiaries  of  the  affiliate  and  those  persons 
enumerated  in  Instruction  C  of  this  sched¬ 
ule)  and  the  Issuer:  Provided,  however.  That 
no  disclosure  need  be  made  with  respect  to 
any  transaction  If  the  aggregate  amount  In¬ 
volved  In  such  transaction  was  less  than  one 
percent  of  the  Issuer’s  consolidated  revenues 
(which  may  be  based  upon  Information  con¬ 
tained  In  the  most  recently  available  filing 
with  the  Commission  by  the  Issuer  unless 
the  person  filing  this  statement  has  reason 
to  believe  otherwise)  (1)  for  the  fiscal  year 
In  which  such  transaction  occurred  or  (11) 
for  the  portion  of  the  current  fiscal  year 
which  has  occurred.  If  the  transaction  oc¬ 
curred  In  such  year;  and 

(2)  Describe  any  contacts,  negotiations  or 
transactions  which  have  occurred  since  the 
commencement  of  the  Issuer’s  third  full  fiscal 
year  preceding  the  date  of  this  schedule  be¬ 
tween  such  affiliate  (Including  subsidiaries 
of  the  affiliate  and  those  persons  enumerated 
In  Instruction  C  of  this  schedule)  and  the 
issuer  concerning:  a  merger,  consolidation  or 
acquisition;  a  tender  offer  for  or  other  ac¬ 
quisition  of  securities  of  any  class  of  the 
Issuer;  an  election  of  directors  of  the  Issuer; 
or  a  sale  or  other  transfer  of  a  material 
amount  of  assets  of  the  Issuer  or  any  of  Its 
subsidiaries. 

(b)  Describe  any  contacts  or  negotiations 
which  have  occurred  since  the  commence¬ 
ment  of  the  Issuer’s  third  full  fiscal  year  pre¬ 
ceding  the  date  of  this  schedule  between  the 
Issuer  of  the  class  of  securities  which  Is  the 
subject  of  the  Rule  13e-3  transaction  or  any 
of  its  affiliates  and  any  person  not  affiliated 
with  the  Issuer  concerning:  a  merger  or  con¬ 
solidation  with  or  acquisition  of  the  issuer 
or  any  of  Its  subsidiaries;  a  tender  offer  for 
or  other  acquisition  of  securities  of  any  class 
of  the  Issuer;  election  of  directors  of  the 
issuer;  or  a  sale  or  other  transfer  of  a  mate¬ 
rial  amount  of  assets  of  the  Issuer  or  any  of 
its  subsidiaries. 

Item  4.  Terms  of  the  Transaction,  (a) 
State  the  terms  of  the  Rule  13e-3  transac¬ 
tion. 

(b)  Describe  any  term  or  arrangement 
concerning  the  Rule  13e-3  transaction  re¬ 
lating  to  any  securityholder  of  the  Issuer 
which  is  not  identical  to  that  relating  to 
other  securityholders  of  the  same  class  of 
securities  of  the  Issuer. 

Item  5.  Purposeis)  for  the  Transaction. 
State  the  purpose  or  purposes  for  the  Rule 
13e-3  transaction  and  the  bases  therefor. 

Item  6.  Plans  or  Proposals  of  the  Issuer  or 
Affiliate.  Describe  any  plan  or  proposal  of  the 
Issuer  or  affiliate  regarding  activities  or 
transactions  after  the  Rule  13e-3  transaction 
which  relate  to  or  would  result  In: 

(a)  An  extraordinary  corporate  transac¬ 
tion  Involving  the  Issuer  of  any  of  Its  sub¬ 
sidiaries  Including,  but  not  limited  to,  liqui¬ 
dations,  mergers  and  reorganizations; 
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(b)  A  sale  or  transfer  of  a  material  amount 
of  the  assets  of  the  Issuer  or  any  of  Its  sub¬ 
sidiaries; 

(c)  Any  change  in  the  present  board  of 
directors  or  management  of  the  Issuer  in¬ 
cluding  any  plan  or  proposal  to  change  the 
number  or  term  of  directors,  to  fill  any  ex¬ 
isting  vacancy  on  the  board  or  to  change  any 
material  term  of  the  employment  contract 
of  any  executive  officer; 

(d)  Any  material  change  In  the  present 
capitalization  or  dividend  rate  or  policy  of 
the  issuer;  or 

(e)  Any  other  material  change  In  the  Is¬ 
suer’s  corporate  structure  or  business; 

Item  7.  Source  and  Amount  of  Funds  or 
Other  Consideration,  (a)  State  the  source 
and  total  amount  of  funds  or  other  con¬ 
sideration  to  be  used  In  making  purchases 
of  securities  pursuant  to  the  Rule  13e-3 
transaction. 

(b)  If  all  or  any  part  of  such  funds  or 
other  consideration  are  directly  or  Indi¬ 
rectly  borrowed  for  the  purpose  of  the  Rule 
13e-3  transaction: 

(1)  Provide  a  summary  of  each  such  loan 
agreement  containing  the  identity  of  the 
parties,  the  term,  the  collateral,  the  stated 
and  effective  Interest  rates,  and  other  ma¬ 
terial  terms  or  conditions  relative  to  such 
loan  agreement;  and 

(2)  Briefly  describe  any  plans  or  arrange¬ 
ments  to  finance  or  repay  such  borrowings, 
or  if  no  such  plans  or  arrangements  have 
been  made,  make  a  statement  to  that  effect. 

(c)  If  the  source  of  all  or  any  part  of  the 
funds  to  be  used  In  the  Rule  13e-3  transac¬ 
tion  Is  a  loan  made  In  the  ordinary  course 
of  business  by  a  bank  as  defined  by  sec¬ 
tion  3(a)  (6)  of  the  Act,  the  name  of  such 
bank  shall  not  be  made  available  to  the  pub¬ 
lic  if  the  person  filing  the  statement  so  re¬ 
quests  In  writing  and  file  such  request,  nam¬ 
ing  such  bank,  with  the  Secretary  of  the 
Commission. 

Item  8.  Determination  of  the  Considera¬ 
tion  for  the  Transaction.  Describe  the 
method  employed  by  the  issuer  or  affiliate  In 
determining  the  amount  and  type  of  con¬ 
sideration  to  be  offered  to  securityholders  of 
the  class  of  equity  securities  subject  to  the 
Rule  13e-3  transaction  who  are  not  affiliates, 
which  descrlDtlon  shall  Include,  but  not  be 
limited  to,  the  extent  to  which  each  of  the 
following  factors  were  cr  were  not  con¬ 
sidered  and  the  bases  therefor: 

(a)  Current  market  value; 

(b)  Historical  market  value; 

(c)  Net  book  value; 

(d)  Going  concern  value; 

(e)  Liquidation  value; 

(f)  Any  report,  opinion  or  appraisal  de¬ 
scribed  In  Item  10  of  this  statement;  and 

(g)  Other  factors. 

Item  9.  Fairness  of  the  Transaction.  State 
W'hether  or  not  the  Issuer  dr  affiliate  has  de¬ 
termined  that  the  Rule  13e-3  transaction  Is 
fair  to  the  securityholders  of  the  class  of 
equity  securities  which  Is  the  subject  of  the 
transaction  who  are  not  affiliates,  the  reasons 
for  such  determination  and.  If  such  deter¬ 
mination  resulted  from  a  vote  of  the  board  of 
directors  of  the  Issuer  or  affiliate,  the  results 
of  such  vote,  the  Identltv  of  anv  dissenting 
director  and  the  reasons  for  such  dissent. 

Item  10.  Reports,  Opinions  and  Appraisals. 
(a)  Summarize  any  opinion  of  counsel  re¬ 
ceived  by  the  Issuer  or  affiliate  respecting 
the  legality  of  the  Rule  13e-3  transaction 
under  the  law  of  the  state  or  other  Jurisdic¬ 
tion  under  the  laws  of  which  the  Issuer  was 
organized. 

(b)  State  whether  or  not  the  Issuer  or 
affiliate  has  received  any  report,  opinion 
(other  than  an  onlnlon  of  counsel)  or  ap¬ 
praisal  from  an  outside  party  In  connection 
with  the  Rule  13e-3  transaction  Including, 
but  not  limited  to.  the  consideration  or 


the  fairness  of  the  consideration  to  be  offered 
to  securityholders  of  the  class  of  securities 
which  Is  the  subject  of  the  transaction  or  the 
fairness  of  the  transaction  to  the  Issuer  or 
affiliate  or  to  securityholders  who  are  not  af¬ 
filiates,  and  with  respect  to  any  such  report, 
opinion  or  appraisal: 

(1)  Identify  the  person  responsible  for 
such  report,  opinion  or  appraisal; 

(2)  Briefly  dsscrlbe  the  qualifications  of 
such  persons; 

(3)  Describe  the  method  of  selection  of 
such  person; 

1(4)  Describe  any  material  relationship  be¬ 
tween  the  person  or  Its  affiliates  and  the 
issuer  or  Its  affiliates  which  existed  during 
the  past  two  years  or  Is  mutually  understood 
to  be  contemplated  and  any  compensation 
received  or  to  be  received  as  a  result  of  such 
relationship; 

1(5)  Furnish  a  summary  concerning  such 
report,  opinion  or  appraisal  to  Include,  but 
not  be  limited  to,  the  procedures  followed; 
the  findings  and  recommendations;  the  bases 
for  and  methods  of  arriving  at  such  findings 
and  recommendations;  and  Instructions  re¬ 
ceived  from  the  Issuer  or  affiliate;  and  any 
limitation  Imposed  by  the  issuer  or  affiliate 
on  the  scope  of  the  Investigation;  and 
(c)  Furnish  a  statement  to  the  effect  that 
such  report,  opinion  (other  than  an  opin¬ 
ion  of  counsel)  or  appraisal  shall  be  made 
available  for  Inspection  and  copying  at  the 
principal  executive  offices  of  the  Issuer  or 
affiliate  during  Its  regular  business  hours  by 
any  interested  equity  securityholder  of  the 
Issuer  or  his  representative  who  has  been  so 
designated  in  writing. 

Item  11.  Interest  in  Securities  of  the  Is¬ 
suer.  (a)  State  the  aggregate  number  and 
percentage  of  the  class  of  equity  securities 
to  which  the  Rule  13e-3  transaction  relates 
represented  by  shares  beneficially  owned 
(Identifying  those  shares  for  which  there  Is 
a  right  to  acquire)  as  of  the  most  recent 
practicable  date  by  the  person  filing  this 
statement  (If  such  person  Is  an  affiliate  of 
the  Issuer),  by  any  pension,  profit  sharing 
or  similar  plan  of  the  issuer  or  affiliate,  by 
each  person  enumerated  in  Instruction  C  of 
this  l^hedule  and  by  each  associate  and  ma¬ 
jority  owned  subsidiary  of  the  Issuer  or 
affiliate  giving  the  name  and  address  of  any 
such  associate  or  subsidiary. 

(b)  Describe  any  transaction  In  any  secu¬ 
rity  of  the  class  of  equity  securities  of  the 
Issuer  which  Is  the  subject  of  the  Rule 
13e-3  transaction  that  was  effected  during 
the  past  60  days  by  the  Issuer  of  such  class 
or  by  the  persons  named  In  response  to 
paragraph  (a)  of  this  Item. 

Instruction.  The  description  of  a  transac¬ 
tion  required  by  Item  11(b)  shall  Include, 
but  not  necessarily  be  limited  to;  (1)  the 
Identity  of  the  person  covered  by  Item  6(b): 
(2)  the  date  of  the  transaction;  (3)  the 
amount  of  securities  Involved;  (4)  the  price 
per  share;  and  (6)  where  and  how  the  trans¬ 
action  was  effected. 

Item  12.  Contracts,  Arrangements  or  Un¬ 
dertakings  with  Respect  to  the  Issuer’s  Se¬ 
curities.  Describe  any  contract,  arrangement, 
understanding  or  relationship  (whether  or 
not  legally  enforceable)  In  connection  with 
the  Rule  13e-3  transaction  between  the  per¬ 
son  filing  this  statement  (Including  any 
person  enumerated  In  Instruction  C  of  this 
schedule)  and  any  person  with  respect  to 
any  securities  of  the  Issuer  (including,  but 
not  limited  to,  any  contract,  arrangement, 
understanding  or  relationship  concerning 
the  transfer  or  the  voting  of  any  of  such 
securities.  Joint  ventures,  loan  or  pptlon 
arrangements,  puts  or  calls,  guaranties  of 
loans,  guaranties  aealnst  loss  or  the  giving 
or  withholding  of  proxies,  consents  or  au¬ 
thorizations),  naming  the  persons  with 
whom  such  contracts,  arrangements,  under¬ 


standings  or  relationships  have  been  entered 
into  and  giving  the  material  provisions  there¬ 
of.  Include  such  Information  for  any  of  such 
securities  that  are  pledged  or  otherwise 
subject  to  a  contingency,  the  occurrence 
of  which  would  give  another  person  the 
power  to  direct  the  voting  or  disposition 
of  such  securities,  except  that  disclosure 
of  standard  default  and  similar  provisions 
contained  in  loan  agreements  need  not  be 
Included. 

Item  13.  Present  Intention  and  Recom¬ 
mendation  of  Certain  Persons  with  Regard 
to  the  Transaction,  (a)  To  the  extent  known 
by  the  person  filing  this  statement  after  rea¬ 
sonable  Inquiry,  furnish  a  statement  of 
present  Intention  with  regard  to  the  Rule 
13e-3  transaction  Indicating  whether  or  not 
the  executive  officers,  directors  and  affiliates 
of  the  Issuer  and  the  persons  enumerated 
In  Instruction  C  of  this  statement  will  tender 
or  sell  securities  of  the  Issuer  owned  or  held 
by  such  persons  and/or  how  such  securities 
and  securities  with  respect  to  which  such 
persons  hold  proxies  will  be  voted  and  the 
reasons  therefor. 

(b)  To  the  extent  known  by  the  person 
filing  this  statement  after  reasonable  In¬ 
quiry,  state  whether  the  recommendation  of 
the  persons  named  in  paragraph  (a)  of 
this  item  Is  In  support  of  or  opposed  to  the 
Rule  13e-3  transaction  and  the  reasons  for 
and  bases  of  such  recommendation.  If  no 
recommendation  has  been  made  by  such  per¬ 
sons.  furnish  a  statement  to  that  effect. 

Item  14.  Effects  of  the  Transaction,  (a) 
Describe  the  effects  of  the  Rule  13e-3  trans¬ 
action  on  the  Issuer  and  Its  affiliates  includ¬ 
ing,  but  not  limited  to,  legal  effects  and 
tax  consequences. 

(b)  Describe  generally  the  federal  tax  con¬ 
sequences  of  the  Rule  13e-3  transaction  on 
the  securityholders  whose  equity  Interest  In 
the  Issuer  will  be  eliminated. 

Item  iS.  Other  Provisions  of  the  Trans¬ 
actions.  (a)  State  whether  or  not  appraisal 
rights  are  provided  under  applicable  state 
law  or  the  Issuer’s  articles  of  Incorporation 
or  will  be  voluntarily  accorded  by  the  Issuer 
or  affiliate  to  securityholders  In  connection 
with  the  Rule  13e-3  transaction  and.  If  so, 
summarize  such  appraisal  rights. 

(b)  If  any  provision  has  been  made  by  the 
Issuer  or  affiliate  to  allow  securityholders 
who  are  not  affiliates  of  the  Issuer  to  obtain 
access  to  the  corporate  files  of  the  Issuer  or 
affiliate  or  to  obtain  counsel  or  appraisal 
services  at  the  expense  of  the  Issuer  or  af¬ 
filiate,  describe  such  provision. 

(c)  If  the  Rule  13e-3  transaction  Involves 
the  exchange  of  debt  securities  of  the  Issuer 
or  affiliate  for  the  enultv  securities  held  by 
securityholders  of  the  Issuer  who  are  not 
affiliates,  describe  whether  or  not  the  Issuer 
or  affiliate  will  take  steps  to  provide  or  as¬ 
sure  that  such  securities  are  or  will  be  eli¬ 
gible  for  trading  on  anv  national  securities 
exchange  or  an  automated  Inter-dealer  quo¬ 
tation  system. 

Item  16.  Alternatives  Considered  bu  the 
Issuer  or  Affiliate.  If  the  Issuer  or  affiliate 
considered  anv  type  of  transaction  ^exclud- 
Ing  other  types  of  Rule  13e-3  transsctlons) 
as  an  alternative  to  the  Rule  13e-3  trans¬ 
ection  described  In  Item  4  of  this  schedule, 
briefly  describe  such  alternative  and  briefly 
state  the  reasons  for  Its  relectlon. 

Item  17.  Financial  Information,  (a)  Fur¬ 
nish  financial  Information  concerning  the 
Issuer  to  Include  the  audited  financial  state¬ 
ment  for  the  last  two  fiscal  years  reoulred 
to  be  filed  with  the  Issuer’s  most  recent  an¬ 
nual  renort  under  sections  13  and  16(d)  of 
the  Act.  and  an  unaudited  balance  sheet 
ending  as  of  the  latest  Interim  period  (sub- 
seouent  to  the  end  of  the  last  fiscal  year) 
Included  In  the  latest  quarterlv  report  re¬ 
quired  to  be  filed  pursuant  to  the  Act,  and 
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unaudited  statements  of  income,  retained 
earnings  and  changes  in  financial  position 
for  the  period  then  ended  and  for  the  corres¬ 
ponding  period  of  the  preceding  fiscal  year. 

(b)  If  material,  provide  pro  forma  data 
disclosing  the  effect  of  the  Rule  13e-3  trans¬ 
action  on: 

( 1 )  The  issuer’s  most  recent  balance  sheet 
referred  to  in  Item  17(a)  of  this  schedule; 

(2)  The  Issuer’s  statement  of  Income  for 
the  last  fiscal  year  or  the  12  month  period 
prior  to  the  date  of  the  balance  sheet  referred 
to  in  Item  17(a)  of  this  schedule; 

(3)  Book  value  per  share  as  of  the  date 
of  the  balance  sheet  referred  to  in  Item  17 

(a)  of  this  schedule;  and 

(4)  The  ratio  of  earnings  to  fixed  charges 
for  the  period  referred  to  in  Item  17(b)  (2) 
of  this  schedule. 

(c)  If  the  Rule  13e-3  transaction  Involves 
a  tender  offer  for  equity  securities  of  an  is¬ 
suer  which  is  subject  to  the  periodic  report¬ 
ing  requirements  of  section  15(d)  of  the  Act 
by  an  affiliate  of  such  Issuer,  such  affiliate 
shall,  if  applicable,  comply  with  the  dis¬ 
closure  requirements  of  Item  9  of  Schedule 
14I>-1  (§  240.14d-1001, 

Item  18.  Persons  and  Assets  Employed,  Re¬ 
tained  or  Utilized,  (a)  Identify  and  describe 
the  purpose  for  which  any  officer,  employee, 
class  of  employees  or  corporate  asset  of  the 
issuer  (excluding  corporate  assets  which 
are  proposed  to  be  used  as  consideration 
for  purchases  of  securities  which  are  dis¬ 
closed  in  Item  7  of  this  schedule)  has  been  or 
is  proposed  to  be  employed,  availed  of  or 
utilized  by  the  issuer  or  affiliate  in  connec¬ 
tion  with  the  Rule  13e-3  transaction. 

(b)  Identify  any  person  or  class  of  per¬ 
sons  (excluding  officers,  employees  and  class 
of  employees  who  have  been  identified  in 
Item  18(a)  of  this  Schedule)  employed,  re¬ 
tained  or  to  be  compensated  by  the  Issuer  or 
affiliate  to  make. solicitations  or  recommenda¬ 
tions  to  securityholders  in  connection  with 
the  Rule  13e-3  transaction  and  provide  a 


summary  of  the  material  terms  of  such  em¬ 
ployment,  retainer  or  arrangement  for  com¬ 
pensation. 

Item  19.  Payment  of  Expenses.  Furnish  a 
reasonably  itemized  statement  of  all  ex¬ 
penses  incurred  or  estimated  to  be  Incurred 
in  connection  with  the  Rule  13e-3  trans¬ 
action  Including,  but  not  limited  to,  filing 
fees,  legal,  accounting  and  appraisal  fees, 
solicitation  expenses  and  printing  costs  and 
state  whether  or  not  the  issuer  has  paid  or 
will  be  responsible  for  paying  any  or  all  of 
such  expenses. 

Item  20.  Additional  Information.  Furnish 
such  additional  material  Information,  if  any, 
as  may  be  necessary  to  make  the  required 
statements,  in  the  light  of  the  circumstances 
under  which  they  are  made,  not  materially 
misleading. 

Item  21.  Material  to  be  Filed  as  Exhibits. 
Furnish  a  copy  of:  (a)  Any  loan  agreement 
referred  to  in  Item  7  of  this  schedule; 

Instruction.  The  identity  of  any  bank  which 
is  a  party  to  a  loan  agreement  need  not  be 
disclcsed  if  the  person  filing  the  statement 
has  requested  that  the  identity  of  such  bank 
not  be  made  available  to  the  public  pursu¬ 
ant  to  Item  7  of  this  schedule. 

(b)  Any  report,  opinion  or  appraisal  re¬ 
ferred  to  in  Item  10  of  his  schedule; 

(c)  Any  document  setting  forth  the  terms 
of  any  contract,  arrangement  or  undertak¬ 
ing  referred  to  in  Item  12  of  this  schedule; 
end 

(d)  Any  disclosure  materials  furnished  to 
securityholders  in  connection  with  the 
transaction  pursuant  to  Rule  13e-3(d) 
[§  240.13e-3(d)  ]. 

(e)  A  detailed  statement  describing  the 
appraisal  rights  and  the  procedures  for  exer¬ 
cising  such  appraisal  rights  which  are  re¬ 
ferred  to  in  Item  15(a)  of  this  schedule. 

Signature.  After  due  inquiry  and  to  the 
best  of  my  knowledge  and  belief,  I  certify 
that  the  Information  set  forth  in  this  state¬ 


ment  is  true,  complete  and  correct. 


(Date)  (Signature) 


(Name  and  Title  1 

The  original  statement  shall  be  signed 
by  each  person  on  whose  behalf  the 
statement  is  filed  or  his  authorized  rep¬ 
resentative.  If  the  statement  is  signed  on 
behalf  of  a  person  by  his  authorized 
representative  (other  than  an  executive 
officer  or  general  partner  of  the  issuer 
or  affiliate),  evidence  of  the  representa¬ 
tive’s  authority  to  sign  on  behalf  of  such 
person  shall  be  filed  with  the  statement. 
The  name  and  any  title  of  each  person 
who  signs  the  statement  shall  be  typed 
or  printed  beneath  his  signature. 

[Sec.  17(a),  19(a),  48  Stat.  84.  85;  secs. 
3(b)  10(b), 13(e),  14(a),  14(d), 14(e), 23(a), 

48  Stat.  882,  894,  895,  891,  901;  sec.  209,  48 
Stat.  908;  sec.  203(a),  49  Stat.  704;  sec.  8, 

49  Stat.  1379;  sec.  10,  68  Stat.  686;  sec.  5, 
78  Stat.  569,  570;  secs.  2,  3.  82  Stat.  454.  455; 
secs.  1,  2,  3-5,  84  Stat.  1497;  secs.  3,  18,  89 
Stat.  97.  155;  15  U.S.C.  77g(a).  77s(a),  78c 
(b),  78J(b),  78m(e),  78n(a),  78n(c),  78n(e), 
78w(a).l 

The  Commission  hereby  proposes  for 
comment  proposed  Rule  13e-3  and 
Schedule  13E-3  pursuant  to  Sections  17 
(a)  and  19  of  the  Securities  Act  and 
Sections  3(b),  10(b),  13(e),  14(a),  14(c), 
14(e)  and  23(a)  of  the  Exchange  Act. 

By  the  Commission. 

George  A.  Fitzsimmons, 

Secretary. 

November  17,  1977. 

[FR  Doc.77-33579  Filed  ll-22-77;8:45  am)  • 
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